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Certificate of Parties, Rulings, and Related Cases

l. Parties Appearing Below
The parties who appeared before the U.S. District Court were:

1. The Shawnee Tribe, Plaintiff in Case No. 1:20-cv-01999-APM.

2. Steven Mnuchin, Secretary, United States Department of the
Treasury; United States Department of the Treasury; David Bernhardt,
Secretary, United States Department of Interior; United States
Department of Interior, Defendants in Case No. 1:20-cv-01999-APM.

3. No others appeared as parties or amici curiae.

Il. Parties and Amici Appearing in this Court

1. The Shawnee Tribe, Plaintiff-Appellant in Case No. 20-5286.

2. Steven Mnuchin, Secretary, United States Department of the
Treasury; United States Department of the Treasury; David Bernhardt,
Secretary, United States Department of Interior; United States
Department of Interior; Defendants-Appellees in Case No. 20-5286.

3. The Prairie Band of Potawatomi Nation and the Miccosukee Tribe
have indicated to The Shawnee Tribe an intent to join this matter as
amici.

I11. Rulings under Review

The rulings under review are United States District Court Judge Amit Mehta’s
August 19, 2020 Memorandum Opinion and Order, see Shawnee v. Mnuchin, No.
20-cv-1999 (APM), 2020 WL 4816461, at *1 (D.D.C. August 19, 2020) and his
September 10, 2020 Memorandum Opinion, see Shawnee v. Mnuchin, No. 20-cv-

1999 (APM), 2020 WL 5540552, at *1 (D.D.C. September 10, 2020), respectively,

denying Plaintiff-Appellant’s Motion for Preliminary Injunction and granting
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USCA Case #20-5286  Document #1865766 Filed: 10/09/2020  Page 4 of 188

Defendants-Appellees’ Motion to Dismiss. Dismissal was effectuated by Order
dated September 10, 2020. The August 19, 2020 Memorandum Opinion and Order
appears in the Appendix (“S-App’x”) at 1-10, the September 10, 2020 Memorandum
Opinion at S-App’x 13-20, and the September 10, 2020 Order. [Dkt. 49, Order].
IV. Related Cases
The underlying case was originally filed in the United States District Court for
the Northern District of Oklahoma on June 18, 2020, where it was assigned Case
No. 20-cv-00290-JED-FHM. On July 28, 2020, the case was transferred in its
entirety to the United States District Court for the District of Columbia, where it was
assigned Case No. 20-cv-01999-APM. No prior appeals in the case have been filed
with this Court or any other court. A related case pending before this Court is Court
of Appeals Case No. 20-5205, the appeal taken by the Confederated Tribes
Plaintiffs-Appellants in District Court Case No. 20-cv-01002-APM. Counsel are not
aware of any other related cases pending before this Court.
RESPCETFULLY SUBMITTED this 9th day of October, 2020.

THE SHAWNEE TRIBE

/s/ Scott Mclntosh

Luke Cass (D.C. Circuit Bar No. 62670)

Scott Mcintosh (D.C. Circuit Bar No. 60541)

QUARLES & BRADY LLP

1701 Pennsylvania Avenue, NW, Suite 700

Washington, D.C. 20006
Counsel for Plaintiff-Appellant
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GLOSSARY

Reference to the following terms in this brief shall have the following
meanings:
1. “ANCs” means Alaskan Native Corporations.
2. “APA” means the Administrative Procedures Act, 5 U.S.C. ch. 5, subch. | 8
500 et seq.
3. “CARES Act” or “Title V” means Title V of the Coronavirus Aid, Relief and
Economic Security Act, Pub. L. No. 116-136, 134 Stat. 281 (2020).
4, “COVID-19” means the new strain of coronavirus VI disease that has also
been referred to as the 2019 novel coronavirus.
5. “IHBG” means the Indian Housing Block Grant program, a competitive
grant program administered by the U.S. Department of Housing and Urban
Development under the Native American Housing Assistance and Self
Determination Act of 1966 to provide funding for affordable housing on Indian
reservations.
6. “HUD” means the U.S. Department of Housing and Urban Development.
7. “Interior” means Defendant-Appellant United States Department of Interior.
8. “Population Award” means the 60 percent of the CARES Act relief funds
that the Government decided to allocate to tribes “based on population data used.”

Q. “Secretary of Interior” means Defendant-Appellant David Bernhardt,
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Secretary, United States Department of Interior.

10. “Secretary of Treasury” means Defendant-Appellant Steven Mnuchin,
Secretary, United States Department of the Treasury.

11. “Government” means collectively all Defendants-Appellees.

12.  “The Shawnee Tribe” or “Tribe” shall mean Plaintiff-Appellant.

13.  *“Treasury” means Defendant-Appellant United States Department of the

Treasury.
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JURISDICTIONAL STATEMENT

The District Court had jurisdiction under 28 U.S.C. 88 1331 and 1362. This
Court has jurisdiction under 28 U.S.C. 8 1291. The District Court issued its
Memorandum Opinion and Order denying preliminary injunctive relief on August
19, 2020 (S-App’x 1-10), and issued its Memorandum Opinion and separate Order
granting Appellees’ Motion to Dismiss and disposing of all parties’ claims on
September 10, 2020 (Dkt. 49, Order). Pursuant to F.R.A.P. 4(a)(1)(B), The
Shawnee Tribe timely filed its Notice of Appeal on September 16, 2020. (S-App’x
23-25).

STATEMENT OF THE ISSUES

1. Did the District Court commit legal error when: (a) it dismissed The
Shawnee Tribe’s claims against the Government by applying a legal presumption
of non-reviewability other than the presumption of reviewability; and (b) when it
held that the government’s decision to use plainly and obviously erroneous
population data for the purposes of distributing COVID-19 funding was
unreviewable?

2. Did the Government violate the APA and acted arbitrarily,
capriciously, and contrary to law by using a federal housing program formula and
obviously wrong data, without explanation, to determine the Tribe’s population for

COVID-19 funding?
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3. Whether The Shawnee Tribe is entitled to injunctive relief to prevent
imminent and irreparable harm, the existence of which the District Court
acknowledged, caused by the impending distribution of remaining COVID-19
funds?

STATEMENT OF THE CASE

l. Background

A.  The Coronavirus Aid, Relief and Economic Security Act.

This case involves the allocation of funds appropriated by Congress under
Title V of the CARES Act. Pursuant to the CARES Act, which was passed on
March 27, 2020, Congress appropriated $8 billion (out of $150 billion) specifically
to provide economic relief for, in part, necessary expenditures incurred by “Tribal
Governments” impacted by the COVID-19 pandemic. 42 U.S.C. § 801(a)(2)(B).
Undisputedly, The Shawnee Tribe is a federally recognized Tribal Government, as
defined by the CARES Act, and entitled to CARES Act relief funds based on its
increased COVID-19 expenditures. [S-App’x 30, 1 10].

In its appropriation, Congress directed the Secretary of Treasury to pay Title
V funds to each Tribal government in an “amount the Secretary shall determine”

based on “increased expenditures.” That determination authority, however, was

1 Although the CARES Act amends the Social Security Act, which is typically
administered by the Secretary of the United States Department of Health and
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not unbridled. Instead, under Title V the Secretary’s determination was: (1)
expressly contingent on “consultation with the Secretary of the Interior and Indian
Tribes;” (2) required to be “based on increased expenditures of each such Tribal
government ... relative to aggregate expenditures in fiscal year 2019 by the Tribal
government;” and (3) was required to “ensure that all amounts available under
subsection (a)(2)(B) for fiscal year 2020 are distributed to Tribal governments.” 42
U.S.C. § 801(c)(7). The CARES Act also expressly limited the use of the funds to
“necessary expenditures ... with respect to the Coronavirus Disease 2019
(COVID-19) ... incurred during the period that begins on March 1, 2020, and ends
on December 30, 2020.” 1d. § 801(a)(1), (b)(1), (d).

B. By April 13, 2020, the Government had decided to use population

as a proxy for Title V allocations and requested population data
for that purpose from Tribal Governments.

On March 31, 2020, the Government issued a notice that it would conduct
telephonic tribal consultations on April 2 and 9, 2020, the purpose of which was to
“develop[] the methodology or formula” to allocate the CARES Act relief funds,
and not to select any data used within it. [S-App’x 74]. Federal officials heard from
representatives of Tribal governments from across the United States during these
telephonic tribal consultation sessions. [S-App’x 31, § 12]. These consultations

were led by Interior and Treasury, and included Mr. Dan Kowalski, Senior Advisor

Human Services, here Congress appropriated the Title V funds to Treasury for
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to the Secretary, who was authorized by the Secretary of the Treasury to administer
CARES Act relief funds to Tribal governments.

During the April 2 consultation, Mr. Kowalski expressly admitted that “I am
not an expert on Tribal issues.” [S-App’x 77, lines 14:3-4]. Mr. Kowalski
nonetheless assured the tribes that Treasury’s policy was to achieve “a fair and
transparent method for allocating these funds.” [S-App’x 78, lines 15:6-8].

By the April 9 consultation session, Treasury had “determined that a formula
[for distributing CARES Act relief funds] makes sense. It’s hard to do anything other
than a formula ....” [S-App’x 92, lines 18:7-11]. Moreover, as of April 9, Treasury
had led the Tribe, among others, to believe that it had selected population as a key
component of its distribution formula. Indeed, during the April 9 consultation,
Chairperson Jaime Stuck for the Nation of Nottawaseppi Huron Band of the
Potawatomi noted that she was “aware that both Treasury and Interior officials
have a preference for utilizing a simple formula or criteria for distributing these
funds within Indian Country in order to expedite delivery of these critically needed
funds ... [but] we do not support a formula based on a single criteria such as Tribal
population.” [S-App’x 93, lines 73:4-15].

By April 13, 2020, the Government had determined to use population in the

formula approach for allocating CARES Act relief funds and began specifically

allocation.
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requesting that data from tribes. For example, on April 8, 2020, the Department of
Interior (“Interior”) through the Bureau of Indian Affairs (“BIA”), specifically
requested the Tribe’s certified tribal member population. [S-App’x 31, { 13]. Then,
on April 13, 2020, following the close of the consultation period, Treasury
published a form entitled “Certification for Requested Tribal Data” on its website,
which also requested tribal “[p]opulation” from all eligible Tribal governments. [S-
App’x 31, § 14; S-App’x 44]. Treasury broadly defined “tribal population” as the
“[t]otal number of Indian Tribe Citizens/Members/Shareholders, as of January 1,
2020.” [S-App’x 44]. The Shawnee Tribe timely certified to Treasury that its tribal
population was 3,021 members, by the Government’s requested deadline of April
17, 2020. [S-App’x 31, 11 13-15]. The Government never questioned The Shawnee
Tribe’s enrollment data and has not challenged the accuracy of it in this case.

C. After adopting a population based allocation methodology, the

Government separately decided to use the IHBG population data
for the population component of its formula.

After requiring tribes to submit and certify several categories of data by
April 17, 2020, the Government announced on May 5, 2020, an outline of the
selected allocation formula: 60 percent of the CARES Act relief funds would be
allocated to tribes “based on population data used,” (“Population Award”) and 40
percent of the CARES Act relief funds would be allocated to tribes based on tribal

employment and further expenditure data, not yet available. [S-App’x 33, | 26
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(the “May 5 Announcement™); S-App’x 98-100].2 To calculate the Population
Award, Treasury used the “single-race and then multi-race for each Tribe’s IHBG
formula area,” both of which reflected zero for The Shawnee Tribe. [S-App’x 100].
Secretaries Mnuchin and Bernhardt reasoned, absent any support or rationale, that
“Tribal population [was] expected to correlate reasonably well with the amount of
increased expenditures of Tribal governments related directly to the public health
emergency, such as increased costs to address medical and public health needs.”
[S-App’x 99]. In the May 5 Announcement, the Government also separately
announced its election to allocate the Population Award using population data
from the IHBG program administered under HUD. [S-App’x 32, 1 19]. In doing so,
the Government distinguished its decision about how to allocate the CARES Act
relief funds from its choice of what data to use under that formula. For instance, its
methodology announcement was made under one heading, the “Allocation
determination,” and its separate choice to use the IHBG population data under
HUD is contained under another heading called “Tribal population data.” [S-
App’x 99 (emphasis in original)]. Nowhere in the May 5 Announcement is there

any indication that the Government’s “Allocation determination” and decision to

2 Cited in the Verified Complaint at footnote 6 as U.S Dept. of the Treasury,
Coronavirus Relief Fund Allocations to Tribal Governments (May 5, 2020),
https://home.treasury.gov/system/files/136/Coronavirus-Relief-Fund-Tribal-
Allocation-Methodology.pdf, (last visited June 16, 2020). Courtesy copy is
attached hereto as S-App’x 98-100.
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use IHBG population data were one in the same or even made at the same time.
[See generally id., S-App’x 98-100]. This confirmed the Government made the
early determination to use population as a proxy for Title V allocations no later
than April 13, 2020 and, after receiving the population data it had requested for
that purpose, separately decided to ignore it and use the IHBG formula data.

On June 12, 2020, the Government issued a press release acknowledging
that had Treasury used the reliable data “provided by the Bureau of Indian Affairs,
rather than the [census-based IHBG] data,” an additional $679 million would have
been allocated to certain tribes. [S-App’x 35, | 35; S-App’x 101]. The
Government, accordingly, voluntarily withheld that amount “to resolve any
potentially adverse decision in litigation,” which it deemed, “a prudent course” of
action, [S-App’x 101] — a clear acknowledgment that Treasury may have erred in
its use of the IHBG formula data.

In that same June 12 press release, Defendants demonstrated their dual stage
decisionmaking process under Title V. In the May 5 Announcement, Defendants
acknowledged that they made the decision to use employment and expenditures as
bases to distribute the other 40 percent of CARES Act relief funds. [S-App’x 63,
Ex. C; S-App’x 101]. Defendants, however, waited until “after receiving”
“additional information from Tribal governments” to determine what weight — if

any — that data would be given in the formula, which was not announced until June
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12. [S-App’x 101].
D. The Government’s use of IHBG population data erroneously

resulted in a reported population of zero, thereby depriving The
Shawnee Tribe proportionate share of CARES Act relief funds.

The IHBG data selected by the Governmentshowed that The Shawnee
Tribe has a population of zero, which is a legal and factual impossibility for an
existing, federally recognized Indian Tribe with over 3,000 members. [S-App’X
31, 1 21; see also S-App’x 46-60]. Further, the Government used participation in
the IHBG program as a prerequisite to receiving Title V funding. However, The
Shawnee Tribe does not participate in this elective program administered by
HUD. [S-App’x 33, T 23]. The result of the Government’s specious selection of
this false data is that The Shawnee Tribe was not eligible to receive CARES Act
relief funds consistent with its actual population or increased expenses to combat
the COVID-19 Pandemic because it did not participate in a specific program,
administered by another agency, and wholly unrelated to COVID-19. And against
this backdrop, COVID-19 cases in Oklahoma were rising with acute effects on
Tribal Nations.?

Within the same IHBG formula table the Government had before it, a few

columns over, HUD also reported, albeit incorrectly, that The Shawnee Tribe had

3 See, e.g., U.S. Centers for Disease Control, CDC COVID DATA TRACKER,
available online at https://covid.cdc.gov/covid-data-
tracker/index.html#cases_casesinlast7days. The Court may take judicial notice of

10
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“2113 enrolled members” (“Tribal Enrollment Data”). [S-App’x 33  22; S-App’X
54]. In wrongly selecting the IHBG data that showed the Tribe's population of
zero, the Government ignored the Tribe’s certified tribal population data, the BIA
population data, and HUD’s enrollment figure of 2,113 contained within the same
IHBG table. Illogically, the Government summarily determined that the Shawnee
Tribe's HUD enrollment data of 2,113 enrolled members was inaccurate [S-App’x
54], but not the IHBG data that showed a zero population.

Treasury ignored the data requested , and to date, still has never made any
determination with respect to the requested certification of tribal “[p]opulation” or
reasonably explained why it ignored that information. [Compare id., p. 2 with S-
App’x 44 (defining “[p]opulation”)]. The Government elected to use the
obviously false IHBG population data of zero for The Shawnee Tribe, even
though it already had The Shawnee Tribe’s accurate enrollment data showing a
population of 3,021 from two separate reliable sources: the BIA and the Tribe
itself. At no time prior to Treasury’s May 5 Announcement did it give The
Shawnee Tribe notice that it was going to change the population data source or
might use IHBG population data that showed a zero population for the Tribe. [S-
App’x 33, 1 25]. Nor did it give the Tribe an opportunity to confirm that correct

population data was being used.

information posted on official public websites of government agencies. See, e.g.,
Cannon v. District of Columbia, 717 F.3d 200, 205 n. 2 (D.C. Cir. 2013).

11
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Based on the Government’s Population Award calculations and its
assignment of population of zero to the Shawnee Tribe, The Shawnee Tribe
received only $100,000. [S-App’x 33, T 26]. This was the minimum allocation
made to tribes with fewer than 37 members according to the IHBG data set that
omitted the Shawnee Tribe's population. [Id.; S-App’x 100]. Had the Government
used The Shawnee Tribe's reported population number, instead of the obviously
false number of zero, there is no doubt the Tribe would have received
substantially more funds.

E.  The Shawnee Tribe acted in good faith to resolve this matter short
of litigation but the Government refused.

Between May 5, 2020, when the Government disclosed its intended use of
the IHBG data and until seven days before this lawsuit was filed, The Shawnee
Tribe was actively engaged with the Government to resolve this matter. On May
13, 2020, on a conference call with Tribal leaders and Mr. Kowalski, The
Shawnee Tribe’s Chief, Ben Barnes, questioned how it was possible that the
Government could determine a tribe had zero population for the purposes of Title
V. [S-App’x 34, 1 29]. Chief Barnes further asked if there was a challenge process
to correct what was an obvious clerical or accounting error. [1d.].

When Mr. Kowalski’s response was that he understood the issue but that he
was unaware of any recourse [id.], The Shawnee Tribe began pursuing other

potential administrative remedies. This included outreach to the White House and

12
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Interior staff. In further support of these efforts, on May 28, 2020, several
members of Congress sent a letter to the Secretary seeking a resolution to this
clear error. [S-App’x 62-63, Ex. C]. Representative Mark Wayne Mullin and his
staff spoke to Mr. Kowalski or his staff on multiple occasions. [S-App’x 34-35, 11
33-34]. On or about June 8, 2020, Rep. Mullin offered a potential solution for The
Shawnee Tribe. Mr. Kowalski advised Rep. Mullin that he would take the
solution to Secretary Mnuchin. Ultimately, Treasury responded to Rep. Mullin on
June 10, 2020, acknowledging that some tribes’ populations were zeroed out
based on the formula, but that if the Tribe wanted its funds it would have to sue
the Treasury. [S-App’x 34-35, 1 34].

Six days before The Shawnee Tribe filed this lawsuit, the Government
notified the Tribe that it had earmarked $679 million “to resolve any potentially
adverse decision in litigation on this issue” (the “Reserve Funds”) [S-App’x 102].
Despite the promise of a reserve from which the Tribe could satisfy its claim, on
June 15, 2020, the District Court, in another case, ordered Treasury to distribute
the Reserve Funds. See Agua Caliente Band of Cahuilla Indians v. Mnuchin, No.
20-CV-01136 (APM), 2020 WL 3250701, at *1 (D.D.C. June 15, 2020). The
Shawnee Tribe filed its lawsuit within 72 hours of that order. [See generally S-

App’x 28].

13
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F.  Procedural History.

On June 18, 2020, the Tribe filed a Verified Complaint, seeking declaratoy
and injunctive relief and a Motion for Temporary Restraining Order (the
"Motion") in the Northern District Court of Oklahoma where the Tribe is located
and where the impacts from the Government’s arbitrary and capricious decisions
are suffered. [See generally S-App’x 28-73]. In its Verified Complaint, The
Shawnee Tribe alleged the Government acted arbitrarily and capriciously and in
violation of the CARES Act when it: (1) selected their methodology based on
population; (2) separately decided to use the obviously and patently false IHBG
population data within that methodology indicating The Shawnee Tribe had zero
population; and (3) refused to correct its known and admitted use of this incorrect
data. [S-App’x 30-33 (Sections B and C alleging separate decisions); S-App’x 39,
11 63-66 (same)]. Because of these actions, the Government failed to comply with
Title V of the CARES Act, which states the Government “shall” provide funds to
“each” Tribal Government “based on increased expenditures” — not just those
Tribal Governments who participate in certain elective federal programs. [See S-
App’x 30-31, 1 7-11).

On June 29, 2020, the Oklahoma District Court denied the Motion and
converted the Motion to one for preliminary injunctive relief. The case was then
transferred to the United States District Court of the District of Columbia

(“District Court”) on July 28, 2020, where other cases involving the CARES Act

14
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were being litigated.

On August 19, 2020, after full briefing on the Tribe’s Motion and oral
argument, the District Court issued a Memorandum Opinion and Order denying it.
[S-App’x 1-10 (Shawnee Tribe v. Mnuchin, No. 20-cv-1999 (APM), 2020 WL
4816461, at *5 (D.D.C. Aug. 19, 2020))]. The District Court’s decision rested
entirely on its determination that the Secretary’s use of the “HUD tribal
population data set, however imperfect it may be, is a discretionary agency action
that is not subject to judicial review.” [S-App’x 2]. In doing so, the District Court
held there is a “presumption of non-reviewability” that automatically attaches to a
lump sum allocation, irrespective of the nature, limitations and uses of that
allocation. [S-App’x 3 (citing Physicians for Soc. Responsibility v. Wheeler, 956
F.3d 634, 642 (D.C. Cir. 2020)). Absent from the District Court’s analysis was
whether the CARES Act lump sum appropriation was of the kind and nature
intended to be unreviewable as set forth by the Supreme Court in Lincoln v. Vigil,
508 U.S. 182 (1993).

Having determined that all lump sum appropriations are categorically
presumed unreviewable, the District Court held that there were no limitations in
Title V cabining the Government’s discretion. In doing so, the District Court
effectively read out of Title V all limitations, including that it must distribute
funds to “each” tribe “based” on “increased expenditures.” Furthermore, it held

that “[t]he Secretary issued no regulations, policy statements, or guidance in

15
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connection with that choice” to use the incomplete or false IHBG data. [S-App’X
6]. The District Court declined to make any other determinations on The Shawnee
Tribe's likelihood of success on the merits. [See generally S-App’x 1-10]. The
District Court did acknowledge that The Shawnee Tribe would suffer irreparable
harm absent injunctive relief. [S-App’x 8, n.3].

On August 27, 2020, Defendants filed a two-page Motion to Dismiss that,
in essence, argued this lawsuit should be dismissed because the selection of
methodology remains within its sole discretion. [Dkt. 45]. The Shawnee Tribe
opposed the Motion to Dismiss on multiple grounds, to which the Government
fully responded [Dkt. 47] Briefing closed on September 4, 2020.

On September 10, 2020, the District Court granted the Motion to Dismiss.
[S-App’x 13-20]; see also Shawnee Tribe, 2020 WL 4816461, at *4 n.3. Rather
than adjudicate the Motion to Dismiss on its merits, the District Court merely
incorporated its decision from the Pl Motion in a different case — which was
wholly based on a presumption of “non-reviewability” — and thus held that “the
Secretary’s decision to use IHBG data was “committed to agency discretion by
law” and therefore is not reviewable under the APA.” [S-App’x 20 (internal
quotation marks omitted); see also 2020 WL 4816461 at *4 (concluding that the
“Secretary’s choice of the HUD tribal population data ... is ... unreviewable™)].
The District Court reasoned that the phrase “the Secretary [of Treasury] shall

determine” in Title V rendered its decisions completely discretionary and it

16
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disregarded all other requirements of Title V, including that the amount of funds
for each tribe shall be “based on increased expenditures of each such Tribal
Government.”

Moreover, the District Court held that because the Government’s decision
to use population as a proxy for increased COVID-19 expenditures was found to
be completely discretionary, so too was the Government's decision to use the
patently false IHBG data. [Id.]. This is true despite the fact that the Government
has never denied the Tribe's assertion that the IHBG data is false, nor has it
provided any evidence that the IHBG population data is accurate or correct. [See
Dkts. 6, 21, 45, 47].

Based on the District Court’s decision that the Government’s actions were
unreviewable, it therefore left in place an indisputably incorrect action by the
Government and allowed the Government to effectively render the Shawnee Tribe
extinct for purposes of distributing critical and necessary Title V funds.

SUMMARY OF ARGUMENT

Long ago, the United States of America recognized the Shawnee people
exist and, as such, federally recognized The Shawnee Tribe. As with any federally
recognized tribe, and like the United States, The Shawnee Tribe is a government
that has a duty to serve and protect its citizens. A government with no citizens
simply does not exist.

Yet, when Congress mandated that the Government allocate $8 billion in

17
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desperately needed funds* to “each” Tribal Government “based” on increased
expenses related to COVID-19, Treasury used an elective federal housing program
formula that falsely reported The Shawnee Tribe’s population was zero for the
purposes of distributing desperately needed CARES Act funding. This prevented
The Shawnee Tribe from receiving Title V relief funds, to which it was entitled.

A hallmark of arbitrary and capricious action is when an agency fails to
consider an important aspect of the problem and fails to rely on the record and
information before it. No one in this case, including the District Court, disputes
that The Shawnee Tribe does in fact exist. After all, a tribe that does not exist
obviously has no expenses. However, rather than dispute the merits or the facts of
this case, the Government claims Congress granted Treasury unbridled discretion
to distribute CARES Act funds as it pleases. And accordingly its decision to use an
unrelated formula that includes objectively false data is unreviewable as a matter
of law. Taken to its logical conclusion, under this bizarre rationale — and the
District Court's decision in favor of the Government — Treasury could have
distributed (and still could) all Title V funds to a single tribe or subset of tribes,
and its actions would be wholly beyond the reach of the courts. Selection of such

data, from a program that does not correctly reflect tribal population data, was

“ As of October 4, 2020, Oklahoma had over 90,000 cases, which are steadily
rising. See Okla. State Dep’t of Public Health, available online at
https://coronavirus.health.ok.gov/ (last visited Oct. 1, 2020).

18
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arbitrary and capricious, and is inconsistent with the plain language of the Title V.
Critically, the decision to use IHBG data was done without explanation, and
without providing an opportunity to The Shawnee Tribe to correct the obvious
error in using data that incorrectly reported the Tribe as having a population of
zero.

The District Court clearly erred by agreeing with this flawed reasoning
when it applied an incorrect categorical presumption of non-reviewability to all
lump sum appropriations, regardless of the kind and nature of this particular lump
sum appropriation, and overlooked key, mandatory and discretion limiting Title V
language. This Court, however, has already determined that a presumption of
reviewability applies to the funding decisions made under Title V of the CARES
Act because nothing in Title V precludes review of the Government’s spending
decisions. Confederated Tribes of the Chehalis Reservation v. Mnuchin
("Chehalis"), — F.3d —, No. 20-5204, 2020 WL 5742075, *3 (D.C. Cir. 2020).
Moreover, Vigil v. Lincoln, relied on by the District Court and the Government,
also supports a presumption of reviewability for spending decisions stemming
from lump sum appropriations where Congress expressly limited the use of the
funds and where there is law to apply. In the end, the Government’s actions are
reviewable because the plain language of Title V and the Government’s own

policy statements have limited its discretion in how it allocated Title V funds to

19
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tribes. This Court should hold that the Government's action is reviewable under the
APA, and reverse the Order granting the Motion to Dismiss.

Furthermore, the Government’s actions were arbitrary and capricious.
There is simply no rational or reasonable explanation for distributing Title V funds
based on the use of an unrelated elective federal housing program formula that
contains patently false data. There is no conceivable or reasonable connection
between participation in an elective housing program and increased expenses
related to the COVID-19 Pandemic. Tellingly, in this case the Government failed
to provide any explanation about why it used objectively false data in lieu of the
certified population data it had requested, defined, and received. Use of this
patently false data and failure to provide the lack of a contemporaneous
explanation are sufficient to obtain relief under this Court’s jurisprudence which
requires courts to undo agency action when it fails to provide a reasoned
explanation, or where the record belies the agency's conclusion. The
Government’s decisions are neither based on “reasoned decision making” nor bear
any “rational connection between the facts found and the choice made” as required
by law. It is more akin to pulling numbers out of a hat — the epitome of arbitrary
and capricious action. Thus, this Court should find the Government violated the
APA, and direct the lower court to enter judgment in favor of The Shawnee Tribe

and require the Government to allocate Title V funds to the Tribe in the same

20
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amount as was allocated to other tribes having a population of 3,000.°

The District Court also abused its discretion when it denied injunctive relief.
The Shawnee Tribe is likely to be successful on the merits and the District Court
“accept[ed] that Plaintiff would suffer irreparable harm absent injunctive relief.”
Entering injunctive relief here to preserve the Tribe's remedy would not adversely
affect and, instead, would preserve the public’s interest.

Finally, The Shawnee Tribe addresses this Court’s question of whether its
claims and remedies could become moot. They cannot. Title V funds have already
been obligated from an accounting perspective and, per the Government, can be
distributed post lapse of the Title \V appropriation. Moreover, the Government has
already conceded to this Court that, even if it could not disburse the remaining
funds on its own accord after the Title V appropriation lapses, it may do so
pursuant to Court order. This Court has determined that $162 million of the Title
V funds are no longer available to the ANCs, and those funds remain presently
available to right the wrong against The Shawnee Tribe. But, the temporary
availability of these funds underscores the importance of a swift grant of injunctive

relief to prevent the Government from repeating history.

® In calculating Title V funds, the Government used population data from three
other tribes in lieu of IHBG program data because they were not accounted for in
that data; thus, there is no reason the Government cannot use The Shawnee Tribe’s
population figure in lieu of the facially inaccurate IHBG data. [S-App’x 115 (June
4 Press Release)].

21
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STANDARD OF REVIEW

When considering challenges to agency action under the APA, “the district
judge sits as an appellate tribunal. The ‘entire case on review’ is a question of
law,” including both whether the agency action is reviewable and whether it is
supported by the record. Marshall Cnty. Health Care Auth. v. Shalala, 988 F.2d
1221, 1226 (D.C. Cir. 1993) (quotations and citations omitted). This Court reviews
questions of law in the APA context de novo. Holland v. Nat'l Mining Ass'n, 309
F.3d 808, 814 (D.C. Cir. 2002). In a case like this one, in which the District Court
reviewed an agency action under the APA, this Court will “review the
administrative action directly, according no particular deference to the judgment of
the District Court.” Holland, 309 F.3d at 814.

Because a motion for preliminary injunction does not involve a final
determination of the merits, a grant or denial of an application for a preliminary
injunction will be set aside only if the District Court was in clear error or abused
its discretion. Nat’l Org. for Women, Wash., D.C. Chapter v. Social Sec. Admin. of
Dept. of Health & Human Servs., 736 F.2d 727, 743 (D.C. Cir. 1984).

ARGUMENT

l. The Shawnee Tribe’s Claims are Justiciable.

Pursuant to the Court’s September 25, 2020 Order, The Shawnee Tribe

addresses the question of whether its claim is justiciable after: (1) the CARES Act
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appropriation lapses; or (2) the remaining CARES Act funds are obligated.

Although a justiciable controversy does not exist when the question sought
to be adjudicated has been mooted by subsequent developments, this is true “only
when it is impossible for a court to grant any effectual relief whatever to the
prevailing party. As long as the parties have a concrete interest, however small, in
the outcome of the litigation, the case is not moot.”” Sanchez v. Office of the State
Superintendent of Educ., 959 F.3d 1121, 1125-26 (D.C. Cir. 2020) (quoting
Chafin v. Chafin, 568 U.S. 165, 172 (2013)); see also United States v. Hahn, 359
F.3d 1315, 1323 (10th Cir. 2004) (noting “the Supreme Court has held that ‘even
the availability of a partial remedy is sufficient to prevent a case from being
moot.””); Utah Animal Rights Coal. v. Salt Lake City Corp., 371 F.3d 1248, 1257-
58 (10th Cir. 2004) (finding justiciable nominal damages claim of $1). It is not
necessary that the full measure of relief requested by the Tribe remains available;
rather, justiciability remains where the potential for “any effectual relief . . .
however small” exists. Sanchez, 959 F.3d at 1125.

A. The Shawnee Tribe’s claims remain justiciable, even after the
appropriation lapses.

Congress appropriated Title V funds for fiscal year 2020, which ended
September 30, 2020. 42 U.S.C. § 801(a)(1), (c)(7). The Government concedes that,
even if it could not disburse the remaining funds on its own accord after September

30, 2020, it may do so pursuant to Court order. [S-App’x 108]. According to the
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Government:
[t]here is an equitable doctrine ... that permits a court to award funds based
on an appropriation even after the date when the appropriation lapses, so
long as the lawsuit was instituted on or before that date. ... [I]t is now
established that courts may authorize the expenditure of funds after the funds
have expired for obligational purposes. As long as the suit is filed prior to
the expiration date, as it was here, the court acquires the necessary
jurisdiction and has the equitable power to revive expired budget authority.

Accordingly, once there is a final judgment in this case, a court can
authorize the government to disburse funds to federally recognized tribes.

[S-App’x 108-09 (internal citations and quotations omitted) (citing City of Houston
v. Dep’t of Housing & Urban Dev., 24 F.3d 1421, 1426 (D.C. Cir. 1994); West Va.
Ass’n of Cmty. Health Centers, Inc. v. Heckler, 734 F.2d 1570, 1576-77 (D.C. Cir.
1984)]; see also Nat’l Ass’n of Regional Councils v. Costle, 564 F.2d 583, 588
(D.C. Cir. 1977). The Shawnee Tribe agrees with the Government.

As such, on September 30, 2020, this Court granted a motion to suspend the
expiration of the funding appropriation until at least October 30, 2020, or the time
to file a petition for rehearing in the Chehalis appeal. [S-App’x 113]. Because this
case will not be decided before October 30, this Court may issue an order
extending the stay of the expiration of the Title V appropriation so that, should the
The Shawnee Tribe succeed on its claims, those funds may be distributed to The
Shawnee Tribe for necessary expenses related to COVID-19. Thus, as this Court
decided in Chehalis, even after the Title V appropriation lapses, relief can remain

available for this Court to award.
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B. The Shawnee Tribe’s claims remain justiciable, regardless of
whether the Chehalis decision stands.

Although the Court poses the question as to whether The Shawnee Tribe’s
claims are still justiciable if all Title V funds are “obligated,” The Shawnee Tribe
interprets this question to mean what happens when all funds have actually been
distributed to the Tribal governments? As discussed above, the funds have already
been obligated from an accounting perspective and, per the Government, can be
distributed post lapse of the Title V appropriation. See 2 U.S. Gov’t Accountability
Office, Principle of Federal Appropriations Law, 10-107 (3d Ed. 2004) (the
obligational event for a grant generally occurs at the time of the grant award when
the agency records the obligation, not when the agency distributes the funds).® This
Is true even where the grantee may change. Id. Thus, there is likely no issue with
respect to whether the funds have been obligated.

However, $162.3 million that currently remains with Treasury from which to

satisfy The Shawnee Tribe’s claims may be distributed before this case is finally

® See also 2 U.S. Gov’t Accountability Office, Principle of Federal Appropriations
Law, 7-41 (3d Ed. 2004) (“In other situations, the obligating action for purposes of
31 U.S.C. § 1501(a)(5)(A) may take place by operation of law under a statutory
formula grant or by virtue of actions authorized by law to be taken by others that
are beyond the control of the agency (even when the precise amount of the
obligation is not determined until a later time). When this occurs, the documentary
evidence used to support the accounting charge against the appropriation is a
reflection of, not the creation of, the obligation under the particular law and usually
Is generated subsequent to the time that the actual obligation arose. 63 Comp. Gen.
525 (1984); B-164031(3).150, Sept. 5, 1979.
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adjudicated, which is why overturning the Court’s preliminary injunctive ruling (as
discussed below) is so vital here. Pursuant to the District Court’s order in
Confederated Tribes of Chehalis Reservation v. Mnuchin, Treasury was enjoined
from distributing approximately $162.3 million in funds from the “Population
Award” which had been set aside for ANCs (the “Set Aside”) pending final
resolution of those consolidated cases on appeal. See 2020 WL 3489479, at *3
(D.D.C. June 26, 2020) rev’d No. 20-5204 (D.C. Cir. September 25, 2020). This
Court, on its own motion, further enjoined the Government from disbursing those
funds until the resolution of that appeal, through the issuance of a mandate.

On September 25, 2020, when this Court reversed the District Court’s
holding that the ANCs are Tribal Governments entitled to Title VV awards, the
decision freed up the Set Aside for distribution to Tribal Governments, including
The Shawnee Tribe. Chehalis, 2020 WL 5742075, *10. This Set Aside is available
to The Shawnee Tribe to satisfy its claim to its equitable share of the “Population
Award” and the Court may enjoin the Government to make a corrective
distribution. So, before the Government distributes the Set Aside amount to the
Tribal governments, this Court should overturn the District Court's denial of the
preliminary injunction and order the District Court to enjoin Treasury to retain $12
million from the remaining Set Aside funds to satisfy the Shawnee Tribe's claims.

Furthermore, allowing the Government to re-distribute those Set Aside funds using
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the same false data that gave rise to this lawsuit in the first instance would not once
— but twice — permit irreparable harm to The Shawnee Tribe. As discussed below,
The Shawnee Tribe was and is entitled to injunctive relief to prevent this tragic
repeat of errors.

Notwithstanding the irreparable harm to The Shawnee Tribe of the full
distribution of the Set Aside funds, the exhaustion of the Set Aside amount will not
“completely and irrevocably” nullify the Government’s wrong because The
Shawnee Tribe would still be entitled to declaratory relief (which it requested)
establishing the Government violated the APA by using objectively false data.
Halkin v. Helms, 690 F.2d 977, 1006-07 (D.C. Cir. 1982) (holding declaratory
relief was sufficient to overcome mootness even where other claims were not).

The issuance of a declaratory judgment that Treasury violated the APA
when it used obviously false population data for The Shawnee Tribe would still
leave the Tribe better off than without judicial intervention. Far from a pyrrhic
victory, the entry of judgment against the Government adjudging them to have
violated the APA by assigning the Tribe a population of zero when it has a
population exceeding 3,000 would serve multiple remedial purposes. Among other
things, it would establish that The Shawnee Tribe is, in fact, incurring substantial
costs for its population for COVID-19 related services. And it would avoid a

repeat of a mistake of this magnitude, which could be used for the distribution of
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Set Aside funds and other future government funding award amounts, including
additional tranches of money appropriated under future legislation,” with
substantial consequences on the Tribe’s ability to deal with COVID-19 — the very
issue Title V was enacted to ameliorate. Such a victory would be neither advisory
nor pointless. The effects of the Government’s APA violations by eliminating the
Tribe’s population remain present, unameliorated, and yet capable of repetition
and recompense, thus, it remains justiciable.

Il. The Government’s actions under the APA were impermissible as a pure
matter of law.

A.  The Government’s separate decisions regarding methodology and
its use of IHBG data are reviewable.

The essence of the District Court’s ruling dismissing the Tribe's claims is
that Congress gave Treasury unbridled discretion, which cannot be reviewed by the
courts, when it came to awarding desperately needed Title V relief funds to Tribal
governments and using patently false data to determine that award. The District
Court erred in three respects: (1) it applied a categorical presumption of non-

reviewability to all lump sum appropriations, regardless of the kind and nature of

" See, e.g., the SMART Act, S. 3752, which would appropriate $16 billion to
Tribes using the same authority to the Secretary (“shall be determined in the same
manner as the amounts paid to Tribal governments under section 601(c)(7)”); see
also HEROES Act, H.R. 6800, which would appropriate $9.5 billion to Tribes
using the same authority to the Secretary (“payments of amounts made available in
this paragraph shall be made to each Tribal Government in an amount determined
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this particular lump sum appropriation, and (2) in doing so, it improperly applied
Vigil and Physicians for Soc. Responsibility; and (3) it disregarded key Title V
statutory language that clearly limits the Government’s discretion. This decision is
contrary to precedent, statutory language, and congressional intent.

The APA “sets forth the procedures by which federal agencies are
accountable to the public and their actions subject to review by the courts.”
Franklin v. Mass., 505 U.S. 788, 796 (1992). As this Court has noted, the APA
provides a cause of action to any person “adversely affected or aggrieved by
agency action,” 5 U.S.C. § 702, but only to the extent that the “statute preclude[s]
judicial review,” id. § 701(a)(1). See Chehalis, 2020 WL 5742075 at *3. “Whether
and to what extent a particular statute precludes judicial review is determined not
only from its express language, but also from the structure of the statutory scheme,
its objectives, its legislative history, and the nature of the administrative action
involved.” Id. (citing Block v. Cmty. Nutrition Inst., 467 U.S. 340, 345 (1984)).

1.  The District Court incorrectly applied a presumption of non-
reviewability to Title V.

The District Court’s categorical application of a presumption of non-

reviewability to Title V simply because it was a lump sum appropriation® is

by the Secretary of the Treasury, in consultation with the Secretary of the Interior
and Indian Tribes....”).

8 It is questionable whether the $8 billion in Title V funds earmarked for Tribal
Governments are lump sum appropriations at all. 2 U.S. Gov’t Accountability
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contrary to Circuit and Supreme Court precedent. It erroneously shifts the
Government's "heavy burden™ -- which it has not met -- to overcome the strong
presumption of reviewability embodied in the APA. Mach Mining, LLC v.
E.E.O.C., 575 U.S. 480, 486 (2015), Dunlop v. Bachowski, 421 U.S. 560, 567
(1975). Instead, the District Court imposed the burden on the Shawnee Tribe to not
just rebut, but to legally prove that the Government's decision is reviewable.

The requisite starting point under the APA is and always has been a “‘strong
presumption’ favoring judicial review of [an] administrative action.” Mach Mining,
575 at 486; Bowen v. Mich. Acad. of Family Physicians, 476 U.S. 667, 670 (1986);
Lincoln, 508 U.S. at 190 (1993); Steenholdt v. F.A.A., 314 F.3d 633, 638 (D.C. Cir.
2003) (citing Abbott Labs. v. Gardner, 387 U.S. 136, 140 (1967)).

Although the Supreme Court has held that certain allocations of funds from
a lump-sum appropriation may be unreviewable under section 701(a)(2) of the
APA, this narrow exception does not typically or presumptively extend to all
allocations of appropriated funds.” Vigil, 508 U.S. at 193 (“Of course, an agency is
not free simply to disregard statutory responsibilities: Congress may always
circumscribe agency discretion to allocate resources by putting restrictions in the

operative statutes,” even those involving lump sum appropriations); see Dep't of

Homeland Sec. v. Regents of the Univ. of Cal., 140 S.Ct. 1891, 1905 (2020)

Office, Principle of Federal Appropriations Law, 6-5 (3d Ed. 2004)
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(noting, even in light of Vigil and Physicians for Soc. Resp., the § 701(a)(2)
exception is rarely and “quite narrowly” applied and, even then, it only rebuts the
presumption under the APA (as opposed to creating an entirely new presumption
of non-reviewability)); McAlpine v. United States, 112 F.3d 1429, 1433 (10th Cir.
1997) (citing extensive case law holding that Section 701(a)(2) is to be applied
only to “a very narrow range of agency decisions” and, even then, not all lump sum
appropriations are unreviewable).

Indeed, even under Lincoln v. Vigil, upon which the lower Court erroneously
relied for the presumption of non-reviewability, review under the APA is denied
only “in those rare circumstances where the relevant statute ‘is drawn so that a
court would have no meaningful standard against which to judge the agency’s
exercise of discretion.”” Vigil, 508 U.S. at 191 (citations omitted). The mere fact
that a statute makes a lump sum appropriation does not mean that it is insulated
from the strong presumption of reviewability under the APA. Rather, only
“[w]here ‘Congress merely appropriates lump-sum amounts without statutorily

restricting what can be done with those funds,”” and thereby provides no
meaningful standard by which to judge the agency’s actions, might a particular
lump sum appropriation be unreviewable in practice. Id. at 192.

Consistent with the above, this Court has already determined that the

(differentiating between lump sum appropriations and line items).
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presumption of reviewability under the APA applies to Title V. Chehalis, 2020
WL 5742075 at *3 (“[a]ny preclusion [of review] must be “fairly discernible in the
statutory scheme’ ... and must appear ‘with sufficient clarity to overcome the

strong presumption in favor of judicial review’”). Indeed, there is no dispute in this
case that Title V lacks language — express or otherwise in the statutory structure -
that reflects congressional intent to preclude judicial review. Furthermore, there is
no dispute in this case that the issue here is also a challenge to the Treasury
"funding decision" for the Shawnee Tribe. This Court has already held in Chehalis,
which now serves as precedent for this case, that regardless of the lump sum nature
of Title V Treasury's funding decisions are reviewable. There is no basis for this
Court to now find that Title V has somehow morphed into a lump sum
appropriation of the kind and nature that is presumed unreviewable here. It is the
same appropriation, the same funding decisions, and should be accorded the same
presumption of reviewability.

Thus, under well-settled law, and this Court's recent precedent in Chehalis,
the Title V lump sum appropriation remains presumptively reviewable by this

Court, including both the “Allocation determination” and the decisions to use the

IHBG population data set that omits The Shawnee Tribe.
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2. The District Court erred in relying on Prairie Band, Vigil and
Physicians for Soc. Responsibility as support that a
presumption of non-reviewability applies.

Despite the extensive law above, the District Court applied a presumption of
non-reviewability based on its analysis in Prairie Band, and a misreading of Vigil
and Physicians for Soc. Responsibility. As a threshold matter, Prairie Band is not
binding precedent on The Shawnee Tribe. Prairie Band of Potawatomi Nation v.
Mnuchin, Case No. 20-cv-1491-APM (D. D.C.). Nor did the Tribe have a full
opportunity to litigate, let alone brief, the issues raised in that case. Thus, the
Districts Court’s incorporation of the holdings in that case as applicable and
binding precedent in this case was improper.

Nor did the District Court properly rely upon Vigil or Physicians for Soc.
Responsibility to establish a black letter proposition that all lump sum
appropriations are presumptively unreviewable. In Vigil, the Supreme Court held
that absent any limiting language in a lump sum appropriation, the Court could not
review a decision by the Indian Health Service (IHS) to cease funding a specific
Indian health care program. Vigil, 508 U.S. at 193-194. The annual lump sum
appropriation at issue in Vigil was intended to fund Indian health care programs
authorized under two laws, namely, the Snyder Act and the Indian Health Care
Improvement Act. Together, the annual appropriation bill and the authorizing

statutes provided discretionary authority to the IHS for over 30 years to fund health
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care programs for Indians. The Court held that Congress did not provide any
statutory limitations on how IHS could use those funds or what programs IHS
could administer with those funds. Id. at 193. In fact, the Court expressly noted
“the appropriations Acts for the relevant period do not so much as mention the
Program [discontinued], and ... speak about Indian health only in general terms”).
In other words, there was literally no law to apply. Id. at 192; Citizens to Preserve
Overton Park Inc. v. Volpe, 401 U.S. 402, 410. Critically, the Court further
reasoned that lump sum appropriation spending decisions might be unreviewable
where the agency is “far better equipped than the Courts” to make spending
decisions because it is “peculiarly within [the agency’s] expertise”; requires
allocations between “one program or another”; or involves policy decisions as to
whether a “program ‘best fits the agency’s overall policies.”” Id. at 193 (citing
Heckler v. Chaney, 470 U.S. 821, 831 (1985)). But, these policy rationales do not
themselves establish a presumption of non-reviewability nor do they apply here.

As noted throughout this brief, unlike in Vigil, there is law to apply in the
plain language of Title V that cabins the Government’s discretion. In at least four
separate ways, the Government’s discretion to allocate Title V funds is limited to
“each” tribe; “based on increased expenditures”; only after consultation with
tribes; and can only be used for COIVD-19 related expenses. This case is certainly

beyond the confines of Vigil where there was literally no law to apply.
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The District Court’s decision fares no better under Physicians for Soc.
Responsibility, which did not involve a lump sum appropriation at all. In that case,
plaintiff challenged the Environmental Protection Agency’s (“EPA”) then-
Administrator Scott Pruitt’s directive prohibiting recipients who received EPA
grants from serving on its scientific advisory committee. Physicians for Soc.
Responsibility, 956 F.3d at 641. Nowhere in that case is a lump sum appropriation
at issue. Rather, the Court addresses, in passing, that lump sum appropriations
“traditionally have [been] regarded as ‘committed to agency discretion’,” but
nowhere does it apply a categorical presumption of non-reviewability in every
context or overcome the express Vigil language stating such a presumption does
not automatically apply. Id. at 642; Vigil, 508 U.S. at 193. Thus, Physicians for
Soc. Responsibility is wholly irrelevant here and the District Court erred when it
relied upon it to create an entirely new categorical presumption of unreviewability
for all lump sum appropriations without considering the kind and nature of this
particular appropriation.

Thus, a presumption of reviewability applies to Title V. As such, District
Court erred when it effectively shifted the burden from the Government, as the law
requires, to The Shawnee Tribe to overcome the District Court's legally

unsupported presumption of non-reviewability
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3. The Government’s spending decisions under Title V are
reviewable.

In the lower court, the Government argued, and the District Court agreed,
that “Plaintiff’s entitlement to any of the Funds is based on whatever methodology
Treasury selects.” [See Dkt. 21, p. 11]. Under such a holding, the Government
could have allocated all Title V funds to a single tribe and such an allocation
decision would be beyond the reach of the courts' review authority under the APA.
The lower court’s position is belied by the plain language of Title V, the
Government’s informal policy statements, and common sense.

Regardless, Congress may always circumscribe agency discretion by
including restrictions in the operative statute, including on the use of funding in the
appropriations act. Mach Mining LLC, 575 U.S. at 486; Multnomah Cnty. v. Azar,
340 F. Supp. 3d 1046, 1061-62 (D. Or. 2018) (holding the use of the word “shall”
and other mandates provides a standard against which to judge the agency’s
discretion). Moreover, “judicial review is available where there are ‘meaningful

standards to cabin the agency’s otherwise plenary discretion,”” which, in addition
to the statutory language, can take the form of “informal policy statements.”
Physicians for Soc. Responsibility, 956 F.3d at 643. This Circuit has found such
meaningful standards in statutory language requiring nothing more than “high

quality and cost-effective” care and where an Army Board “may excuse a failure to

file ... if it finds it to be in the interest of justice.” Id. (emphasis in original).
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This Court has already decided that “[n]othing in the CARES Act expressly
precludes review of spending decisions under Title V.” See Chehalis, 2020 WL
5742075, at *4. Furthermore, Title V is filled with mandatory language, such as
“shall” be *“based” on “each” tribe’s “increased expenditures” and requiring
consultation with the tribes, by which this Court could judge whether the
Government’s actions complied with the CARES Act and the APA. Importantly,
Congress required Treasury to pay “each such Tribal government” — not just some
of them and certainly not just those who participate in an elective Indian housing
program— based on their increased expenditures. There is nothing discretionary
about Title V’s mandates and this Court has found meaningful standards in statutes
requiring far less. Physicians for Soc. Responsibility, 956 F.3d at 643 (finding
statute reviewable where an Army Board “may excuse a failure to file ... if it finds
it to be in the interest of justice.”).

Critically, there is no dispute the question of “who” is entitled to Title V
funds is reviewable. [Dkt. 21, pp. 12-13 (Government conceding the “who” is
reviewable)]; Chehalis, — F.3d —, No. 20-5204, 2020 WL 5742075, *3 (holding
the question of who is a “Tribal Government” is reviewable under Title V). Here,
the Government made the decision about who receives Title V funding (and,
inversely, who does not) based on whether the tribe participates in elective housing

grants issued under the IHBG program.
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Moreover, Congress expressly cabined the Government’s discretion about
how to distribute these funds by requiring it to be rationally “based” on COVID-19
increased expenses. Although the District Court found that CARES Act relief
funds need only be used for COVID-19 “increased expenditures,” that is not the
only requirement in Title V. Instead, the statute expressly requires that any
amounts distributed be “based on increased expenditures of each such Tribal
government ... relative to aggregate expenditures in fiscal year 2019 by the Tribal
government.” 42 U.S.C. § 801(c)(7); Agua Caliente Band of Cahuilla v. Mnuchin,
2020 WL 2331774, at *6 (D.D.C. May 11, 2020) (allocations under Title V are

expressly limited and “shall be ‘based on increased expenditures’”). Simply put, it
IS not enough that funds be merely used for COVID-19 expenses, regardless of
how or in what amount distributed; rather, Congress expressly limited the
Government's discretion to distribute these funds in a way that they are rationally
“pbased” on COVID-19 “increased expenses.”

In requiring consultation with the tribes, Congress also acknowledged that
Treasury would need assistance with determining how to allocate the Title V funds
to Tribal governments. This mandatory consultation requirement establishes a
further limitation on Treasury's discretion. Further, it calls into question whether

Treasury sufficiently consulted with Tribes. In this case, for example, Treasury

failed to consult with the tribes after April 17, when it changed the source of
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population data from tribal certified data to the IHBG formula data. In addition,
Treasury failed to further consult when the IHBG formula data selected was
obviously false.

The District Court erred when it ignored all of this plain language of Title V,
which expressly limits the Government’s discretion and provides the Court with
“law to apply.”

Relatedly, there are no Vigil policy reasons to refrain from reviewing the
Government's funding decisions under the APA. The Treasury lacks any particular
expertise that makes it far better equipped than the Court to determine whether
funding decisions for Tribal government are based on “increased expenditures” - a
statutory interpretation exercise. Indeed, Mr. Kowalski expressly admitted, “I am
not an expert on Tribal issues.” [S-App’Xx 77, lines 14:3-4]. For this very reason,
Congress required Treasury to consult with the experts, namely, the tribes
themselves. Having done that, and having collected specific, accurate information
about the actual population of The Shawnee Tribe, Treasury set that information
aside and relied on an entirely different federal agency program — the IHBG
program — to attempt to determine the tribal population because it lacked the
expertise to do so on its own. Moreover, there are no funding allocations between
“one program or another,” and no decisions as to whether a “program *best fits the

agency’s overall policies.”” See Vigil, 508 U.S. at 193. There are simply no
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existing policy reasons that would put Treasury in a “far better” position than this
Court to determine whether funding decisions — including the selection of the
population methodology, the IHBG data and formula, and the use of objectively
false population data for the Shawnee Tribe — are arbitrary, capricious, and
contrary to Title V of the CARES Act.

Even if this Court were to find that Congress did not cabin the Government’s
discretion, Treasury certainly did through its own guidance documents, statements
and selection process. During the April 2, 2020 consultation, Mr. Kowalski’s made
the informal policy statement that “Treasury want[s] ... a fair and transparent
method for allocating these funds.” [S-App’x 78, lines 15:6-8)]. Moreover, in the
Government’s May 5 Announcement, they announced their determination to use
population as a proxy for increased expenditures under Title V because it
purportedly *“correlate[s] reasonably well.” [S-App’x 99]. In doing so, the
Government acknowledged it must use data that “correlate[s]” with and, therefore,
Is “based” upon increased expenditure. Thus, the Government curtailed its own
discretion to use a formula and data that accomplishes the statutory purposes and
not data that is objectively false and effectively eliminates entire tribal populations.
In other words, once the Government limited its discretion by creating the
allocation formulas as proxies for "increased expenses™ of Tribal governments, it

stands to reason that that discretion could not then extend to the use of objectively
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and demonstrably false data in those allocation formulas. But, contrary to its own
policy statements, instead of using actual population statistics the Government
requested and timely received, the Government decided to use the IHBG data that
included objectively false population data for the Tribe. Further, on its face, this
was not a “fair and transparent” process — another limitation imposed by the
Government on its decision-making. This is particularly true given that the
Government admits it did not consult with the tribes with respect to its use of the
IHBG population data. This also provides the Court a meaningful standard by
which to judge the Government’s exercise of discretion by using objectively false
data without the statutory consultation requirement and rendering some tribes — but
not others — extinct.

The District Court ignored both the plain language of Title V and the
Government's own guidance and policies to effectively “read out™ of the statute the
express limitations on the Government's discretion to allocate funds to Tribal
governments. Furthermore, the Government has failed to argue any legitimate
basis as to why its spending decisions under Title V are unreviewable. This Court
should find that the Government's decision is reviewable and overturn the lower
court's dismissal of the Tribe's claims. In addition, for the reasons stated below,
this Court should also overturn the lower court's denial of the Tribe's preliminary

injunction motion and order the lower court in enjoin the Government from
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disbursing $12 million from the Set Aside until these claims are finally resolved.
B. The Government’s methodology based on population and use of

IHBG data was arbitrary and capricious, and violated the APA as
a matter of law.

Pursuant to the APA, a reviewing court shall hold unlawful and set aside
agency action that is “arbitrary, capricious, an abuse of discretion, or otherwise not
in accordance with law,” (5 U.S.C. 8 706(2)(A)), or that fails to observe procedure
required by law (5 U.S.C. § 706(2)(D)). The role of the court under the APA is to
“ensur[e] that agencies have engaged in reasoned decisionmaking.” Judulang, 565
U.S. at 53. Courts must review “whether the agency examined the relevant data and
articulate[d] a satisfactory explanation for its action including a rational connection
between the facts found and the choice made, and whether the decision was based
on a consideration of the relevant factors and whether there has been a clear error
of judgment.” Mozilla Corp. v. Fed. Commc'ns Comm'n, 940 F.3d 1, 49 (D.C. Cir.
2019) (internal quotations omitted). “[W]here the agency has failed to provide a
reasoned explanation, or where the record belies the agency's conclusion, [the
courts] must undo its action.” BellSouth Corp. v. F.C.C., 162 F.3d 1215, 1222
(D.C. Cir. 1999) (citation and quotation omitted).

Violations of the arbitrary and capricious standard under the APA can take
many forms. For example, if the agency fails to provide a factual basis upon which

a court may conclude that the agency has actually engaged in reasoned decision-
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making, it has violated the APA. Swedish Am. Hosp. v. Sebelius, 773 F. Supp. 2d
1, 14 (D.D.C. 2011) (requiring an explanation for a challenged action); see A.L.
Pharma, Inc. v. Shalala, 62 F.3d 1484, 1491 (D.C. Cir. 1995) (noting that an
agency is required to explain its decision so the court can fulfill its duty of ensuring
non-arbitrary decision-making under the APA). Moreover, an agency that
transparently engages in policymaking, but arrives at its discretionary decision “by
Ouija board or dart board, rock/paper/scissors, or even the Magic 8 Ball” has still
violated the APA’s arbitrariness prohibition because its policy determination was
not a reasoned one. Make the Rd. N.Y. v. McAleenan (“MTRNY”), 405 F. Supp. 3d
1, 47 (D.D.C. 2019), rev’d on other grounds sub nom., Make the Rd. N.Y. v. Wolf,
962 F.3d 612 (D.C. Cir. 2020). An agency similarly violates the APA if it “entirely
fail[s] to consider an important aspect of the problem,” or if its decision “runs
counter to the evidence before the agency, or is so implausible that it could not be
ascribed to a difference in view or the product of agency expertise.” Motor Vehicle
Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983);
Dep’t of Homeland Sec. v. Regents of the Univ. of Cal., — U.S. ——, 140 S.Ct.
1891, 1910 (2020); see also Nat. Res. Def. Council v. U.S. E.P.A., 808 F.3d 556,
574 (2d Cir. 2015) (overturning agency decision as arbitrary and capricious
because it failed to consider an “important aspect of the problem,” among other

reasons).
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Nor may agencies rely on one-sided or unsuitable data, particularly where
superior data is available, as was the case here. This fundamental principle has
been reinforced by courts repeatedly. Recently, in Genuine Parts Co. v. Envitl.
Prot. Agency, 890 F.3d 304, 313 (D.C. Cir. 2018), this Court held that “[i]t was
arbitrary and capricious for [the agency] to rely on portions of studies in the record
that support its position, while ignoring cross sections in those studies that do not.”
Likewise, in Lakeland Bus Lines, Inc. v. N.L.R.B., 347 F.3d 955, 962-63 (D.C. Cir.
2003), the Court reversed an agency’s decision on unfair labor practices because it
failed “to take account of contradictory evidence” and engaged in a “clipped view
of the record it chose to take.” And in Guindon v. Pritzker, 31 F. Supp. 3d 169, 195
(D.D.C. 2014), the district court stated that an agency may not “disregard superior
data in reaching its conclusion,” and held that the agency’s final rule was arbitrary
and capricious when it did.®

“Under any of these circumstances, it is the court’s obligation to declare that
the challenged rule is procedurally unlawful, and to vacate the agency’s action
under section 706(2)(A) of the APA.” See Regents, 140 S.Ct. at 1910; see also In

re Roman Catholic Church of Archdiocese of Santa Fe, 615 B.R. 644, 653 (Bankr.

® Even the Government’s use of outdated data has been found to be arbitrary and
capricious. Saint Francis Med. Ctr. v. Azar, 894 F.3d 290, 297-98 (D.C. Cir. 2018)
(vacating federal agency’s rule as arbitrary and capricious where it relied on
outdated data to support its decision to reimburse hospitals at a historically low
rate).
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D.N.M. 2020) (noting, in the context of the CARES Act, “courts retain an
important role “in ensuring the agencies have engaged in reasoned decisionmaking’
by examining the reasons for the agency decisions, or lack thereof, and
determining ‘whether the decision was based on consideration of the relevant

factors and whether there has been a clear error of judgment’”) (quoting Judulang,
565 U.S. at 53).

This case is not concerned with slight imperfections or misjudgments. The
Government determined that the population of The Shawnee Tribe was zero when
it knew that population was 3,021. This decision was “so implausible that it could
not be ascribed to a difference in view or the product of agency expertise.” Motor
Vehicle Mfrs. Ass’n of U.S., Inc., 463 U.S. at 43. There is no dispute in this case
that The Shawnee Tribe still exists, which it could not if it had a tribal population
of zero. This is quintessential arbitrary and capricious agency action.

Similarly, there is no dispute that the Government’s use of the IHBG data
runs directly counter to the evidence before the agency, namely, the population
data the Government requested and received. Though the Government already had
The Shawnee Tribe’s accurate population data from two separate reliable sources,
namely, the BIA within Interior and the Tribe itself, they elected to instead use the

inaccurate IHBG population data. This decisions resulted in the false finding that

The Shawnee Tribe had been depopulated, which is legally and factually
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impossible. Ironically, the Government ignored the data from the very same
organizations with whom Title V expressly required it to consult — the Interior and
tribes.1® Even the District Court noted the curious nature of the Government’s
actions, which wholly lacks explanation. See Agua Caliente, 2020 WL 2331774, at
*7 (“Plaintiffs are rightly upset ... [where] the 60% distribution made by the
agency relied not on data obtained from Indian tribes in the last few weeks, but on
population data from [HUD] that was publicly available before the pandemic
struck™). There is no dispute in this case that the Government had superior data
available to determine The Shawnee Tribe was not extinct for the purposes of Title
V funding but it disregarded it, which is arbitrary and capricious. Guindon, 31 F.
Supp. 3d at 195.

This amounts to nothing more than pulling numbers out of the sky. See, e.g.,
Judulang v. Holder at 55 (holding that, even where BIA has discretion to make
decisions, “it must do so in some rational way. If the BIA proposed to [make its
decision] . . . by flipping a coin . . . we would reverse the policy in an instant.”);
Village of Barrington, Ill. v. Surface Transp. Bd., 636 F.3d 650, 660 (D.C. Cir.
2011) (“If an agency fails or refuses to deploy [its] expertise—for example, by
simply picking a permissible interpretation out of a hat—it deserves no

deference.”). Flipping a coin or picking a number out of a hat would have yielded

©This is true despite Treasury admitting they are not the experts.
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no less inaccurate population figures for The Shawnee Tribe than what the
Government did in this case.

Nor has the Government proffered any explanation for ignoring the
population data it requested and received. Although the Government determined
that “[t]ribal enrollment” data in the IHBG table was inaccurate, it never explained
how or why it ignored the requested certification of tribal population.!* [Compare
id., p. 2 with Dkt. 2-1 (defining “[p]opulation”)]. More importantly, the
Government has never explained why the data it requested and received was
ignored in favor of IHBG data that is obviously false and effectively rendered the
Shawnee Tribe extinct for the purposes of Title V. This lack of explanation alone is
arbitrary and capricious. See A.L. Pharma, Inc., 62 F.3d at 1491 (noting an agency
is required to explain its decision); Swedish Am. Hosp., 773 F. Supp. at 14
(requiring explanation for a challenged action).

The fact that housing and transportation programs use this data is irrelevant
and runs directly counter to Title VV’s objective. Title VV awards were directed by
Congress to compensate tribes for “increased expenditures related” to COVID-19.
Nowhere in Title V does it state that only those tribes who have a housing or

transportation program are entitled to funds (again, a “who” decision), or that

11 Even if the Government meant the certified population data was inaccurate, it
then failed to explain its refusal to use the enrollment data in the IHBG population
data.
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participation in those programs is a prerequisite to getting funds for increased
COVID-19 expenses. Indeed, the fact that the HUD data was created for elective
program awards is illustrative of the fact that it is entirely unrelated to Title V
objectives to compensate for non-elective COVID-19 expenses. Instead, what Title
V does require is that “each” tribe is entitled to Title V funds that are “based” on
their increased expenditures related to COVID-19, which is entirely unrelated to
any participation in unrelated and elective federal programs.

By deciding tribes that participate in the IHBG program are eligible for Title
V funds commensurate with their IHBG populations while tribes that do not
participate in that program are not, the Government created a condition to funding
that Congress did not impose under the CARES Act. Whereas in Chehalis the
Government granted funding to groups not eligible for it, here it has withheld the
full measure of designated funds from The Shawnee Tribe to which Congress
unequivocally directed such funding. The Government’s decision to rely on an
IHBG data set that was obviously false population data for The Shawnee Tribe is
beyond “the bounds of reasoned decisionmaking” and cannot be defended on
review. Roman Catholic Church, 615 B.R. at 653.

The Roman Catholic Church holding is particularly instructive here. In that
case, the Court also found that the Department of Treasury “exceeded its authority”

and engaged in “unlawful behavior” when it invented criteria to exclude eligible
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recipients from CARES Act benefits. The Court reasoned this was a “usurpation of
Congressional authority to determine which business are eligible for . . . funds.” Id.
at 655-56. There, as here, Treasury “lacked the authority to change . . . eligibility
requirements and exclude Plaintiff,” which runs directly counter to the plain
langauge of Title V. Id. at 656. There, as here, Treasury's "inexplicable and
highhanded decision to rewrite the ... eligibility requirements in this way was
arbitrary and capricious, beyond its statutory authority, and in violation of 11
U.S.C. § 525(a)." Id. at 657. The unmistakable conclusion here is that Congress did
not impose participation in a particular Indian housing program as a condition to
receiving funds under the CARES Act, and the Government was wrong to impose
that condition in contravention to Congress's stated intent. The Government's
incorrect determination as to which tribes are entitled to funds cannot be sustained.

Critically, the Government “entirely fail[ed] to consider an important aspect
of the problem” when its decision effectively rendered The Shawnee Tribe (and
others) extinct, and resulted in unreasonably insufficient funding to the Tribe.
Motor Vehicle Mfrs. Ass’n of U.S., Inc., 463 U.S. at 43; Regents of the Univ. of
Cal.,, — U.S. ——, 140 S.Ct. at 1904-05. It is axiomatic that a depopulated tribe
cannot incur any expenses at all, let alone $100,000 worth of expenses, which is
the minimum payment the Government provided to tribes with zero population -

again a legal and factual impossibility. The mere fact that the Government
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distributed funds to a tribe that it claims does not exist demonstrates the $100,000
Is not “based” on COVID-19 related expenses at all and, thus, fails to meet Title V
statutory objectives. The Government’s decisionmaking, even where discretionary,
violates the APA arbitrariness prohibiting when it amounts to nothing more than
“by Ouija board or dart board, rock/paper/scissors, or even the Magic 8 Ball.”
MTRNY, 405 F. Supp. 3d at 47 (D.D.C. 2019).!2 The Government has acted
arbitrarily and capriciously, and fundamentally failed to honor Congress’ intent
when it enacted Title V.

I1l. The District Court’s denial of preliminary injunctive relief was clear
error and should be reversed.

The District Court clearly erred by finding that the Treasury decision is not
reviewable. In so doing, it held that the Tribe was not likely to succeed on the
merits of its APA claim. But, for the reasons argued above, the Court should
reverse that finding and confirm both that the Treasury decision is reviewable and
that the Tribe is likely to succeed on the merits of its claim. Such a finding

necessitates that the Court also reverse the District Court’s denial of the Tribe’s

12 There is also no dispute that the Government failed to consult with The Shawnee
Tribe with respect to the decision to use the objectively false IHBG population
data. Instead, the Government claimed they did not have to, despite express
language requiring it to consult the tribes in determining CARES Act awards and
their admission they are not the experts. The Government has independently failed
to provide any valid basis for their failure to meet this objective of the statute,
which does not piecemeal or diminish in any way the Government’s duty to
consult.
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motion for a preliminary injunction and remand with instructions for the District
Court to grant the preliminary injunction. The Tribe continues to face a real and
immediate risk that the $12 million CARES Act funds that it should have received
may be dissipated unless a preliminary injunction issues.

The primary “purpose of a preliminary injunction is to preserve the object of
the controversy in its then existing condition—to preserve the status quo.” Aamer
v. Obama, 742 F.3d 1023, 1043 (D.C. Cir. 2014). The status quo now is that the
Government is holding $12 million that can, and should, be earmarked for payment
to The Shawnee Tribe. However, absent a preliminary injunction, the Government
can, and will, dissipate those funds elsewhere. The Shawnee Tribe merely requests
that the Court reverse and direct the District Court to enter a preliminary injunction
to “freeze” or otherwise hold those funds in abeyance until the merits of its suit
regarding its statutory rights to those funds can be resolved. See, e.g., CSX Transp.,
Inc. v. Williams, 406 F.3d 667, 674 (D.C. Cir. 2005) (reversing district court and
remanding “with direction to enter a preliminary injunction....”).

A plaintiff seeking a preliminary injunction must establish “[1] that he is
likely to succeed on the merits, [2] that he is likely to suffer irreparable harm in the
absence of preliminary relief, [3] that the balance of equities tips in his favor, and
[4] that an injunction is in the public interest.” Open Top Sightseeing USA v. Mr.

Sightseeing, LLC, 48 F. Supp. 3d 87, 89 (D.D.C. 2014); Winter v. Nat. Res. Def.
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Council, Inc., 555 U.S. 7, 20 (2008) (citations omitted).

Notably, this Circuit evaluates the four factors required for a preliminary
injunction on a “sliding scale.” Davis v. Pension Benefit Guar. Corp., 571 F.3d
1288, 1291 (D.C. Cir. 2009) (quoting Davenport v. Int'l Bhd. of Teamsters, 166
F.3d 356, 361 (D.C. Cir. 1999)). Under this sliding scale, if a “movant makes an
unusually strong showing on one of the factors, then it does not necessarily have to
make as strong a showing on another factor.” Id. at 1291-92. Indeed, although the
Supreme Court's decision in Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 51
(2008) may have cast some doubt on the viability of the sliding scale approach, see
Davis at 1296 (Kavanaugh, J., concurring) (“[T]he old sliding-scale approach to
preliminary injunctions ... is ‘no longer controlling, or even viable.””) (quoting Am.
Trucking Ass'ns v. City of Los Angeles, 559 F.3d 1046, 1052 (9th Cir. 2009)), the
D.C. Circuit has yet to squarely decide whether to abandon that test. See, e.g.,
Archdiocese of Wash. v. Wash. Metro. Area Transit Auth., 897 F.3d 314, 334 (D.C.
Cir. 2018).® Consequently, the Court has flexibility in analyzing the relative

strengths of each element below.

13 See also Davis, 571 F.3d at 1292 (quoting Winter, 129 S.Ct. 365, 392 (2009)
(Ginsburg, J., dissenting) (“[CJourts have evaluated claims for equitable relief on a
‘sliding scale,” sometimes awarding relief based on a lower likelihood of harm
when the likelihood of success is very high. This Court has never rejected that
formulation, and | do not believe it does so today.”)).
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A.  The Shawnee Tribe will likely be successful on the merits of its
APA claim.

As argued in the previous sections, the Tribe is likely to be successful on the
merits of its APA claims. In sum, under applicable law there is a presumption of
reviewability of the Government’s spending decisions, and, in particular, the
Secretary’s conduct here. And, the population data by which the Secretary used to
fashion his decision with respect to the funding levels relied on erroneous data.
Reliance on erroneous data in this manner is the hallmark of arbitrary and
capricious agency action.

The Government cannot dispute two critical points: (1) The Shawnee Tribe
is entitled to Title V funds; and (2) the plain language of that statute requires
“each” such Tribal Government — not just some of them — to receive funds “based”
on its “increased expenditures.” The Government’s decision to allocate The
Shawnee Tribe $100,000 bears no connection whatsoever to its increased
expenditures related to COVID-19, let alone the zero population the Government
says it has and alleges somehow reasonably correlates to those expenses. That is
arbitrary and capricious. See, e.g. Genuine Parts Co. v. Envtl. Prot. Agency,
890 F.3d 304, 313 (D.C. Cir. 2018); see also cases cited supra at 40.

Far from “reasoned decisionmaking” or providing a “rational connection
between the facts found and the choice made,” the Government has engaged in

clear error of judgment and it must be undone. Judulang, 565 U.S. at 53; see also
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Mozilla Corp., 940 F.3d at 49 (requiring a rational connection between the facts
and decisions made); BellSouth Corp., 162 F.3d at 1222 (requiring courts to undo
an agency’s action “[w]here the agency has failed to provide a reasoned
explanation, or where the record belies the agency's conclusion”). As such, it was
clear error for the District Court to deny a preliminary injunction here.

B.  Irreparable harm will occur if injunctive relief if not awarded.

The District Court has already “accept[ed] that Plaintiff would suffer
irreparable harm absent injunctive relief.” [S-App’x 8, n. 3]; see also Dkt. 48, p. 3
(adopting its prior conclusions on the PI)].

The Shawnee Tribe agrees that its injury is certain and not merely
theoretical. The Government’s allocation decision, which relied on population and
used false IHBG data, wholly eliminated The Shawnee Tribe’s 3,021 population,
resulting in a Title VV award shortfall to the Tribe of approximately $12,000,000.
The Shawnee Tribe’s claim to these funds will be forever foreclosed by the
Government’s distribution of these funds. Once distributed, these funds cannot be
recouped. The Title V funds will then be exhausted, leaving The Shawnee Tribe
irreparably harmed. As discussed above, injunctive relief remains available to
resolve this harm, regardless of whether this Court’s September 25, 2020 decision
in Chebalis stands. The Court should reverse and direct the District Court to

immediately enter a preliminary injunction to protect these funds pending the
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outcome of the litigation below.

C.  The injunction, if issued, will not adversely affect the public
interest and the balance of equities favors The Shawnee Tribe.

The final two elements, the public interest and the balance of equities, also
favor granting a preliminary injunction. Where, as here, the government is a party
to the suit, the harm to defendants and the public interest merge. Indeed, they “are
one and the same, because the government's interest is the public interest.”
Pursuing Am.'s Greatness v. Fed. Election Comm'n, 831 F.3d 500, 511 (D.C. Cir.
2016).

The Government’s decision to allot a “zero” population figure to The
Shawnee Tribe was arbitrary and capricious because it exceeded the agency’s
discretion and otherwise failed to rely on correct data available to it. Arbitrary and
capricious agency conduct is, by its very definition, unlawful. See 5 U.S.C. §
706(2)(A) (courts must “hold unlawful and set aside” arbitrary and capricious
agency action); Humane Soc'y Int'l v. U.S. Fish & Wildlife Serv., 394 F. Supp. 3d
67, 79 (D.D.C. 2019) (noting that available remedy under the APA for arbitrary
and capricious action is for the Court to hold the action unlawful). “There is
generally no public interest in the perpetuation of an unlawful agency action.”
League of Women Voters of the U.S. v. Newby, 838 F.3d 1, 12 (D.C. Cir. 2016).
“To the contrary, there is a substantial public interest ‘in having governmental

agencies abide by the federal laws that govern their existence and operations.”” Id.
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(quoting Wash. v. Reno, 35 F.3d 1093, 1103 (6th Cir. 1994)); see also Banks v.
Booth, No. 20-849, 2020 WL 1914896, at *12 (D.D.C. Apr. 19, 2020) (“There is
no harm to the [g]lovernment when a court prevents unlawful practices.”). And,
“the public interest is harmed when the [g]Jovernment ham-handedly exercises its
responsibilities.” Minney v. U.S. Off. of Pers. Mgmt., 130 F. Supp. 3d 225, 236
(D.D.C. 2015); see also Jacksonville Port Auth. v. Adams, 556 F.2d 52, 59 (D.C.
Cir. 1977) (“[T]here is an overriding public interest...in the general importance of
an agency's faithful adherence to its statutory mandate.”). Accordingly, the public
interest is served by preserving funds to redress an arbitrary and capricious
decision by the Government.

The Shawnee Tribe does not seek to withhold funds properly distributed to
other tribes; thus, injunctive relief would not adversely affect the public. Rather,
The Shawnee Tribe seeks to enjoin the Government from disbursing only those
Title V Funds that The Shawnee Tribe would have otherwise received — and to
which it is entitled — if the Government had not determined it extinct for the
purposes of calculating Title V disbursements, a figure calculated at approximately
$12 million. Other tribes receiving a larger proportionate share of funds based on
IHBG data that deleted The Shawnee Tribe population have no legitimate basis to
claim those funds in the first instance; thus, they are not adversely affected by a

grant of injunctive relief to the Tribe here. Further, given this Court's recent
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decision that the funds should be distributed only to Tribal governments, it would
be patently unfair for the previous zero population error to be compounded again,
when Treasury must redistribute the $162 million previously withheld for the
ANCs.

Finally, the very purpose of these CARE Act funds — intended to mitigate
the public health crisis affecting everyone — supports a finding that the public
interest and equities favor a preliminary injunction. Absent a preliminary
injunction, The Shawnee Tribe members will suffer continued irreparable harm,
despite already experiencing extraordinary hardship due to COVID-19 related
issues that the Title V Funds were designed specifically to address. To be sure,
“[i]t goes almost without saying, of course, that promoting public health—
especially during a pandemic—is in the public interest....” Nat'l Immigration
Project of Nat'l Lawyers Guild v. Exec. Office of Immigration Review, No. |
2020 WL 2026971, at *12 (D.D.C. Apr. 28, 2020). The District Court’s decision to
deny the preliminary injunction should be reversed and remanded for entry of a
preliminary injunction freezing the $12 million in funds pending a resolution on
the merits.

CONCLUSION

Based on the foregoing, The Shawnee Tribe respectfully requests that this

Court (1) find, consistent with Chehalis, the Government’s spending decisions
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under Title V are reviewable; (2) reverse the District Court’s dismissal; and (3)
find the Government violated the APA, and direct the lower court to enter
judgment in favor of The Shawnee Tribe and require the Government to allocate
Title V funds to the Tribe in the same amount as was allocated to other tribes
having 3,000 members; or in the alternative, reverse the District Court’s denial of
the preliminary injunction pending a resolution on the merits and direct it to
preliminarily enjoin the Government from distributing $12 million in Title V funds
The Shawnee Tribe would have received had the Government not arbitrarily and
capriciously assigned it a population of “zero.”
DATED this 9th day of October, 2020.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THE SHAWNEE TRIBE,
Plaintiff,
Case No. 20-cv-1999 (APM)

V.

STEVEN T. MNUCHIN, in his official capacity
as Secretary of Treasury, et al.,

Defendants.

N N N N N N N N N N N N\’

MEMORANDUM OPINION AND ORDER

Plaintiff Shawnee Tribe asks the court for an order preliminarily enjoining the Secretary of
the Department of Treasury (“Secretary”) from distributing not less than $12 million in funds
remaining of the $8 billion that Congress allocated under Title V of the Coronavirus Aid, Relief,
and Economic Security Act (“CARES Act”) to assist Tribal governments with expenditures
incurred due to the COVID-19 pandemic. See Pl.’s Ex Parte Mot. for TRO, ECF No. 3 [hereinafter
Pl.’s Mot.].! Plaintiff challenges the manner in which the Secretary allocated a portion of the
$8 billion. Specifically, on May 5, 2020, the Department of Treasury announced that the first
tranche of CARES Act funds disbursement would rely on “Tribal population data used by the
Department of Housing and Urban Development (HUD) in connection with the Indian Housing

Block Grant (IHBG) Program.” See U.S. DEP’T OF TREASURY, Coronavirus Relief Fund

! Plaintiff originally brought this action in the Northern District of Oklahoma, where this motion was styled as an
“Ex Parte Motion for Temporary Restraining Order” (“TRO”), despite also seeking a preliminary injunction. Shawnee
Tribe v. Mnuchin, et al., No. 20-cv-1491, ECF No. 3. On July 28, 2020, the Northern District of Oklahoma denied
Plaintiff’s request for a TRO and ordered the case transferred to this court under the first-to-file rule. See Opinion and
Order, Shawnee Tribe v. Mnuchin, et al., No. 20-cv-1491 (N.D. Okl. July 28, 2020), ECF No. 27. Thus, the only issue
remaining for this court’s consideration is Plaintiff’s request for a preliminary injunction.

S-App'x00001



Case 1:20-cv-01999-APM Document 43 Filed 08/19/20 Page 2 of 10
USCA Case #20-5286  Document #1865766 Filed: 10/09/2020 Page 74 of 188

Allocations to Tribal Governments (May 5, 2020) [hereinafter Allocation Mem.], at 2, available
at https://home.treasury.gov/system/files/136/Coronavirus-Relief-Fund-Tribal-Allocation-
Methodology.pdf (last accessed on August 18, 2020). Plaintiff contests the Secretary’s selection
of the HUD tribal population data as arbitrary and capricious in violation of the Administrative
Procedure Act (“APA”).

This is the second case to come before this court challenging the Secretary’s use of the
HUD tribal population data. In the first case, the Prairie Band Potawatomi Nation argued that the
Secretary’s decision to rely on the HUD tribal population data was arbitrary and capricious because
it undercounted the tribe’s actual population. See Prairie Band Potawatomi Nation v. Mnuchin,
No. 20-cv-1491 (APM), 2020 WL 3402298 (D.D.C. June 11, 2020). The court denied the Prairie
Band plaintiff’s motion, in part, on the ground that the manner in which the Secretary allocated
the lump-sum CARES Act appropriation was not a reviewable agency action under the APA. Id.
at *1. Plaintiff Shawnee Tribe now attempts to avoid that conclusion, arguing not just that the
HUD tribal population data was flawed, but that it was “objectively false” because it counts the
Shawnee Tribe as having zero enrolled members when, in fact, the Tribe has more than 2,113 tribal
citizens. See P1.’s Mot. at 1-2.

The Shawnee Tribe’s argument fares no better than the one asserted in Prairie Band. The
Secretary’s selection of the HUD tribal population data set, however imperfect it may be, is a
discretionary agency action that is not subject to judicial review. For the reasons stated below,

Plaintiff’s motion for injunctive relief is denied. *

2 As in Prairie Band, the court incorporates by reference the factual background and the injunction standard set forth
in Agua Caliente Band of Cahuilla Indians v. Mnuchin, No. 20-cv-01136 (APM), 2020 WL 2331774 (D.D.C. May
11, 2020), and Confederated Tribes of Chehalis Reservation v. Mnuchin, No. 20-cv-01002 (APM), 2020 WL 1984297
(D.D.C. Apr. 27, 2020).
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L.

In Prairie Band, this court held that the plaintiff had failed to demonstrate a likelihood of
success on the merits because, under the Supreme Court’s decision in Lincoln v. Vigil, “as long as
an agency allocates funds from a lump-sum appropriation to meet permissible statutory objectives,
§ 701(a)(2) of the APA gives the courts no leave to intrude. To that extent, the decision to allocate
funds is committed to agency discretion by law.” Prairie Band, 2020 WL 3402298, at *1 (cleaned
up) (quoting Lincoln v. Vigil, 508 U.S. 182, 193 (1993)). Because the plaintiff in Prairie Band
had made no allegation that “the Secretary [had] allocated CARES Act funds for anything other
than their stated statutory purpose,” the court found that the population-based allocation was not
subject to judicial review. Id. at *2.

Notwithstanding Prairie Band, Plaintiff Shawnee Tribe insists that the Secretary’s
selection of the HUD tribal population data is reviewable. It so argues for multiple reasons. First,
it contends that this court in Prairie Band made a threshold error because it “failed to consider that
the APA presumes review, even where lump sum appropriations are at issue.” Pl.’s Reply in Supp.
of P1.’s Mot., ECF No. 23 [hereinafter P1.’s Reply], at 5. That argument misstates the law. In this
Circuit, a “presumption of non-reviewability” attaches to an agency’s “allocation of funds from a
lump-sum appropriation.” See Physicians for Soc. Resp. v. Wheeler, 956 F.3d 634, 642 (D.C. Cir.
2020) (internal quotation marks omitted) (emphasis added). The court applies this presumption of
non-reviewability here, just as it did in Prairie Band.

Next, Plaintiff maintains that this court’s reliance on Vigil was misplaced. See P1.’s Reply
at 4. Plaintiff argues that, “[u]nlike in Vigil where there was no statutory language on the proper
use or administration of the appropriated funds, Title V’s statutory scheme does contain limitations

on the allocation and use of funds, such that a reviewing court can discern the intent of Congress.”
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Id. (citation omitted). But the CARES Act evinces no greater congressional intent to constrain
agency action than the statutes at issue in Vigil. See Policy & Research, LLC v. Dep’t of Health
& Human Servs., 313 F. Supp. 3d 62, 74 (D.D.C. 2018) (stating that where “an agency’s action is
presumptively unreviewable, [ ] the [c]ourt can only review the agency’s decision if the ‘operative’
statute or regulations provide ‘clear guidelines by which to do so, or otherwise evince[s] an intent

299

to constrain the [agency’s] discretion.’” (third and fourth alterations in original) (quoting Drake v.
FAA, 291 F.3d 59, 71 (D.C. Cir. 2002))). In Vigil, the statutes at issue concerned the delivery of
health services to Indian tribes. One statute, the Snyder Act, authorized the Indian Health Service

(133

to “‘expend such moneys as Congress from time to time [finds] appropriate, for the benefit, care,
and assistances of the Indians,’ for the ‘relief of distress and conservation of health.”” 508 U.S. at
185 (quoting 25 U.S.C. § 13). The other statute, the Improvement Act, authorized expenditures
for, among other things, Indian mental-health care and, specifically, for “therapeutic and
residential treatment centers.” Id. (quoting 25 U.S.C. § 1621(a)(4)(D)). The CARES Act’s broad
purpose is comparable to the breadth of the statues in Vigil, and its text is no more limiting.
Congress appropriated a lump sum of $8 billion to assist Indian tribes with “necessary
expenditures” associated with the coronavirus pandemic, 42 U.S.C. § 801(d)(1), and directed that
“the Secretary shall determine, in consultation with the Secretary of the Interior and Indian Tribes,”
the amounts to be paid to Tribal governments “based on increased expenditures of each such Tribal
government . . . relative to aggregate expenditures in fiscal year 2019 by the Tribal government . .
. and determined in such manner as the Secretary determines appropriate” as to ensure full
distribution of the appropriated sum, id. § 801(c)(7) (emphasis added). Congress’s general

instruction to allocate funds based on “increased expenditures” “in such manner as the Secretary

determines appropriate” is no more restrictive than the statutory directives at issue in Vigil. As this
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court stated in Prairie Band, “Congress gave the Secretary no further guidance on how to allocate
the emergency relief funds”; thus, the CARES Act “contains no ‘statutory reference point’ by
which to judge the Secretary’s decision to use HUD’s population data set, as opposed to some
other.” 2020 WL 3402298, at *1 (quoting Drake, 291 F.3d at 72). That conclusion applies equally
here.

At oral argument, Plaintiff for the first time urged the court to take a “bifurcated” review
of the Secretary’s allocation determination. See Hr’g Tr. (draft), Aug. 12,2020, at 37-38. Plaintiff
asserted that, even if the Secretary’s top-level decision to use population data as a proxy for
increased expenditures is not reviewable, then its secondary decision to select the HUD tribal
population set is reviewable. Id.; see also Pl.’s Suppl. Br. on Reviewability, ECF No. 40
[hereinafter P1.’s Suppl. Br.], at 4. But that argument fails for at least two reasons.

First, it is not clear, as a factual matter, that the Secretary’s decision-making was
“bifurcated” in the way Plaintiff suggests. The Secretary, on May 5, 2020, announced both that
he had used tribal population as the metric by which to make the first-tranche allocation of Title
V funds and that he had relied on the HUD data set to supply the population figures. See Allocation
Mem. at 2 (“Treasury has determined to distribute 60 percent of the $8 billion reserved for Tribal
governments immediately based on population. . . . For purposes of the payments based on Tribal
population, Treasury will refer to the Tribal population data used by [HUD] in connection with the
[IHBG] program.”). Thus, Plaintiff’s proposition that the Secretary engaged in a divisible,
“bifurcated” decision-making process, the first half of which is reviewable and second half is not,
is not borne out by the record.

Second, even if the Secretary’s decision could be bifurcated in the manner Plaintiff

suggests, the selection of the HUD tribal population data set is no more reviewable than the initial
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decision to use population as a proxy for increased expenditures. Congress provided that the
allocation of Title V funds to Tribal governments would be “determined in such manner as the
Secretary determines appropriate.” 42 U.S.C. § 801(c)(7). Far from cabining the Secretary’s
discretion, Congress codified it. So, the Secretary’s choice of the HUD data over perhaps more
comprehensive, and even more accurate, tribal population statistics is not subject to judicial
review. Nor did the Secretary limit his own discretion by selecting population as a metric for
allocating Title V funds. The Secretary issued no regulations, policy statements, or guidance in
connection with that choice. See Physicians for Soc. Resp., 956 F.3d at 643 (“[J]udicially
manageable standards may be found in formal and informal policy statements and regulations as
well as in statutes.” (internal quotation marks omitted) (quoting Steenholdt v. FAA, 314 F.3d 633,
638 (D.C. Cir. 2003))). Such action, if it had occurred, might have signaled an intent to cabin his
discretion. See, e.g., id. (holding that General Services Administration regulations implementing
the Federal Advisory Committee Act provided judicially manageable standards). But the mere
selection of population as a measure of how to allocate a lump-sum appropriation evinces no such
intent. The Secretary’s choice of a particular tribal population data set therefore is not judicially
reviewable.

The cases Plaintiff cites in support of its position are inapposite. Plaintiff cites Milk Train,
Inc. v. Veneman, 310 F.3d 747 (D.C. Cir. 2002), for the proposition that the “unreviewability” of
one agency decision does not preclude the court from reviewing a separate but related decision,
P1.’s Suppl. Br. at 4. But nothing in Milk Train changes the fact that the court needs a statutory or
regulatory reference point by which to judge each agency decision. Nor does Milk Train otherwise
weigh in Plaintiff’s favor. As the court explained in Prairie Band, the relevant portion of Milk

Train involved a dispute over whether the Secretary of Agriculture’s disbursement of funds
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complied with its statutory purpose—to cover milk producers’ “economic losses incurred during
1999”—where the plaintiff claimed that the Secretary was using 1997 and 1998 data to calculate
1999 losses. See Prairie Band, 2020 WL 3402298 at *1 (quoting Milk Train, 310 F.3d at 752).
“Plaintiff makes no comparable allegation here,” where it “does not allege that the Secretary
allocated CARES Act funds for anything other than their stated statutory purpose—to assist Tribal
governments to combat the COVID-19 pandemic during the year in which those expenses
incurred.” Id. at 1-2.

Center for Biological Diversity v. Trump, Case No. 19-cv-00408 (TNM), 2020 WL
1643657 (D.D.C. Apr. 2, 2020), is likewise inapplicable. There, the court examined whether it
had authority to review the Secretary of Treasury’s expenditure of funds to pay for a border wall
between the United States and Mexico. Id. at *16. Because the relevant statute “allow[ed] the
Treasury Secretary to expend [the] funds [at issue] ‘in connection with the law enforcement
activities of any Federal Agency,”” id. (quoting 31 U.S.C. § 9705(g)(4)(B)), the court found that
the statute had cabined the Secretary’s discretion to use the funds “for any purpose he chooses,”
id. Specifically, the requirement that the funds had to be spent for “law enforcement activities,”
provided a “statutory reference point by which the court [was] able to review the Secretary’s
decision.” Id. (cleaned up). In this case, on the other hand, the only conceivable statutory reference
point is Title V’s requirement that the funds be used to cover “necessary expenditures incurred due
to the public health emergency with respect to the Coronavirus Disease 2019 (COVID-19),”
42 U.S.C. 801(d)(1), which, as discussed, neither provides “clear guidelines” by which to evaluate
the Secretary’s selection of the HUD tribal population data nor otherwise “evince[s] an intent to
constrain the agency’s discretion,” Drake, 291 F.3d at 71. Finally, Plaintiff cites to Policy &

Research, LLC v. U.S. Department of Health and Human Services, see P1.’s Suppl. Br. at 2, where
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the court found that a decision by HHS to cut funding for various teen pregnancy prevention
programs was reviewable, 313 F. Supp. 3d at 76—78. But that case is distinguishable because HHS
was bound by regulations that “expressly” limited its discretion to “terminate” grant funding
without cause. Id. at 76. As explained above, no similar agency regulation or policy limits the
Secretary’s discretion to allocate funds under Title V.

In sum, Plaintiff points to nothing in either the text of the CARES Act or any associated
agency action that overcomes the presumption of non-reviewability that attaches to the Secretary’s
discretion over how to allocate the $8 billion lump-sum appropriation under Title V. The
Secretary’s choice of the HUD tribal population data to make the first tranche of Title V payments
is therefore unreviewable. Accordingly, Plaintiff has not demonstrated a likelihood of success on
its APA claim.

IL.

Other preliminary injunction factors also counsel in favor of denying Plaintiff’s request.’
Where, as here, “the Government is the opposing party,” the balance of equities and public interest
factors “merge.” Nken v. Holder, 556 U.S. 418, 435 (2009). Plaintiff in this case fairs slightly
better on the equities than the plaintiff in Prairie Band, where the court found the plaintiff had
unjustifiably delayed bringing suit. See 2020 WL 3402298, at *2. Here, Plaintiff has shown that
it made a concerted effort to resolve the dispute informally before bringing this action, including
outreach to the Secretary’s office as early as May 13, 2020. See Pl.’s Mot. at 67 (showing that
Plaintiff was actively engaged in discussions with the Secretary’s staff regarding a resolution of
Plaintiff’s complaint, and that Plaintiff also engaged White House and Department of Interior staff

and congressional representatives on the issue). Still, the equities favor denying relief. As of

3 The court accepts that Plaintiff would suffer irreparable harm absent injunctive relief.

8
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today, the Secretary has distributed nearly all Title V funds to Tribal governments, and except for
a negligible portion, what remains are funds slated for Alaska Native Corporations (“ANCs”) that
are tied up in litigation before the D.C. Circuit.* The monetary burden of Plaintiff’s claim would
therefore fall almost exclusively on the ANCs, whose share of CARES Act funds, through no fault
of their own, has already been delayed far beyond the statutory deadline, see 42 U.S.C. § 801(b)(1)
(requiring the Secretary to disburse the allocated funds “not later than 30 days after March 27,
2020). The ANCs’ interest in the designated Title V funds weighs against the requested injunctive
relief, particularly given the weakness of Plaintiff’s claim on the merits.

Plaintiff asserts that granting relief would not harm the ANCs because “tribes receiving
[Title V] funds based on false data have no legitimate basis to claim those funds.” PIL.’s Mot. at
13. But as noted by the court in the Northern District of Oklahoma in denying Plaintiff’s motion
for temporary restraining order, that argument “presumes . . . that the Department’s formula
overpaid [the ANCs].” See Shawnee Tribe v. Mnuchin, 20-cv-290, ECF No. 19, at 3 (N.D. OKkl.
June 29, 2020). “It is possible that [the ANCs’] enrollment numbers were understated too, and
that they were shorted in the same way that [Plaintiff] claims that it was.” Id. Plaintiff has made
no showing to the contrary. Granting Plaintiff’s request for relief would amount to a judicial
rebalancing of the allocation decisions made by the Secretary, which the court is in no position to

do.

4 The final disposition of the funds slated for ANCs is dependent on the outcome of the D.C. Circuit’s review of this
court’s Order granting summary judgment for the Secretary in Confederated Tribes of the Chehalis Reservation v.
Mnuchin, 20-cv-1002, ECF No. 112 (D.D.C. July 14, 2020). The other nominal amount that remains undistributed is
due to administrative difficulties in paying grantee Tribal governments. See Def.’s Suppl. Mem., ECF No. 34, at 1
n.l.
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II1.
For the foregoing reasons, Plaintiff’s motion for a preliminary injunction, ECF No. 3, is

denied. The parties shall file a Joint Status Report by August 26, 2020, which proposes a schedule

A

Dated: August 19, 2020 ¢~ Amit P. Mehta
United States District Court Judge

for further proceedings in this matter.

10
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THE SHAWNEE TRIBE,
Plaintiff,
V.

Case No. 20-cv-1999 (APM)

STEVEN T. MNUCHIN, in his official capacity
as Secretary of Treasury, et al.,

Defendants.

Nt N N N N N N N N N ' N

MEMORANDUM OPINION

L.

On May 5, 2020, the Department of Treasury announced that it would rely on “Tribal
population data used by the Department of Housing and Urban Development (HUD) in connection
with the Indian Housing Block Grant (IHBG) Program” to allocate and distribute a portion of the
$8 billion that Congress set aside for “Tribal governments” under Title V of the Coronavirus Aid,
Relief, and Economic Security Act (“CARES Act”).! In this action, Plaintiff Shawnee Tribe
challenges the Treasury Secretary’s decision to use the IHBG data as arbitrary and capricious in
violation of the Administrative Procedure Act (“APA”). See Compl., ECF No. 2, {4 42-59.2

On August 19, 2020, this court denied Plaintiff’s motion for an order preliminarily
enjoining the Secretary from paying out $12 million in undistributed CARES Act funds.

See Shawnee Tribe v. Mnuchin, No. 20-cv-1999 (APM), 2020 WL 4816461, *1 (D.D.C. Aug. 19,

1'U.S. DEP’T OF TREASURY, Coronavirus Relief Fund Allocations to Tribal Governments (May 5, 2020), at 2, available
at  https://home.treasury.gov/system/files/136/Coronavirus-Relief-Fund-Tribal-Allocation-Methodology.pdf  (last
accessed on September 10, 2020).

2 The court incorporates by reference the factual background pertaining to Title V set forth in Agua Caliente Band of
Cahuilla Indians v. Mnuchin, No. 20-cv-01136 (APM), 2020 WL 2331774 (D.D.C. May 11, 2020), and Confederated
Tribes of Chehalis Reservation v. Mnuchin, No. 20-cv-01002 (APM), 2020 WL 1984297 (D.D.C. Apr. 27, 2020).
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2020). The court ruled that Plaintiff had not demonstrated a substantial likelihood of success,
because the Secretary’s allocation of the lump-sum CARES Act appropriation was a non-
reviewable agency action under the APA. See id. at *1. Now before the court is Defendants’
Motion to Dismiss Plaintiff Shawnee Tribe’s Complaint under Federal Rules of Civil Procedure
12(b)(1) and/or 12(b)(6). See Defs.” Mot. to Dismiss, ECF No. 45 [hereinafter Defs.” Mot.]. For
the same reason the court declined to grant preliminary relief, and for those that follow, the court
dismisses Plaintiff’s Complaint.
IL.

This is the second case to come before this court challenging the Secretary’s allocation of
funds for “Tribal governments” under Title V of the CARES Act. In the first case, the Prairie
Band Potawatomi Nation argued that the Secretary’s decision to rely on HUD’s IHBG population
data set was arbitrary and capricious because it undercounted the tribe’s actual population.
See generally Prairie Band Potawatomi Nation v. Mnuchin, No. 20-cv-1491 (APM), 2020 WL
3402298 (D.D.C. June 11, 2020). The court denied the Prairie Band plaintiff’s motion for
preliminary relief in part on the merits, holding that the Secretary’s decision was an unreviewable
agency action under the APA, see id., and on July 9, 2020, plaintiff voluntarily dismissed the case,
see Notice of Voluntary Dismissal, Prairie Band Potawatomi Nation v. Mnuchin, No. 20-cv-1491
(D.D.C. July 9, 2020), ECF No. 30.

Like the Prairie Band plaintiff, Plaintiff in this case challenges the manner in which the
Secretary allocated a portion of the $8 billion. Plaintiff argues that the Secretary’s decision to rely
on the IHBG data was arbitrary and capricious because the IHBG data “was ‘objectively false’
[since] it counts the Shawnee Tribe as having zero enrolled members when, in fact, the Tribe has

more than 2,113 tribal citizens.” Shawnee Tribe, 2020 WL 4816161, at *1.
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I11.

To survive a motion to dismiss for failure to state a claim, a complaint must contain
sufficient factual matter, accepted as true, to “state a claim to relief that is plausible on its face.”
Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). In the context of the APA, where “a
complaint seek[s] review of agency action ‘committed to agency discretion by law,” 5 U.S.C.
§ 701(a)(2), [it] fail[s] to state a claim under the APA, and therefore should be dismissed under
Rule 12(b)(6),” Sierra Club v. Jackson, 648 F.3d 848, 854 (D.C. Cir. 2011). The question
presented here is whether the manner in which the Secretary allocated Title V funds amongst the
various Tribal governments was “committed to agency discretion by law.” See id. After multiple
rounds of briefing and oral arguments on motions for preliminary relief in this case and in Prairie
Band, the court has twice found the answer to that question to be “yes”—the Secretary’s allocation
methodology is not reviewable under the APA. Plaintiff now asks the court to change its mind,
but nothing Plaintiff has added to its argument persuades the court to do so. The court continues
to adhere to its conclusions and reasoning set forth in Prairie Band, 2020 WL 3402298, and
Shawnee Tribe, 2020 WL 4816461, and incorporates those decisions here. Any appellate review
of the instant decision should be read in conjunction with those earlier rulings. In the interest of
judicial economy, the court here addresses only the additional arguments advanced by Plaintiff in
opposition to Defendants’ motion to dismiss.

First, Plaintiff points to additional cases it claims support its argument that the Supreme
Court’s decision in Lincoln v. Vigil, 508 U.S. 182 (1993), “does not apply” here. Pl.’s Opp’n to
Defs.” Mot., ECF No. 46 [hereinafter Pl.’s Opp’n], at 18-23. Vigil held that as long as “an agency
allocates funds from a lump-sum appropriation to meet permissible statutory objectives,

§ 701(a)(2) of the APA gives the courts no leave to intrude. To that extent, the decision to allocate
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funds is committed to agency discretion by law.” Prairie Band, 2020 WL 3402298 at *1 (cleaned
up) (quoting Lincoln v. Vigil, 508 U.S. 182, 193 (1993)). Plaintiff asserts that “ever since” Vigil,
courts have been “distinguishing the review of agency decisions in the context of lump sum
appropriations.” Pl.’s Opp’n at 18. The additional cases Plaintiff cites to prop up its argument on
this point, however, are clearly distinguishable.

In Ramah Navajo School Board Inc. v. Babbit, the D.C. Circuit found “a plan initiated by
the Secretary of the Interior for disbursing fiscal year 1995 contract support funds appropriated by
Congress for distribution to Native American Tribes as required by the Indian Self—Determination
Act” (“ISDA”) was reviewable, where the “text and structure of the ISDA” evinced clear
congressional intent to “limit the Secretary’s discretion in funding matters and to provide for
judicial review of all of the Secretary’s actions.” 87 F.3d 1338, 1340, 1347 (D.C. Cir. 1996).
There, the statute specified an “indirect cost rate” formula, which “dictate[d] the amount of [funds
a] Tribe [was] entitled to receive.” Id. at 1341. Here, in sharp contrast, Title V of the CARES Act
provides that allocation of funds to Tribal governments would be “determined in such manner as
the Secretary determines appropriate.” 42 U.S.C. § 801(c)(7). As the court previously observed,
“[f]ar from cabining the Secretary’s discretion, Congress codified it.” Shawnee, 2020 WL
4816161, at *3.

The Tenth Circuit’s holding in Mount Evans Co. v. Madigan, 14 F.3d 1444 (10th Cir.
1994), is similarly inapposite. There, plaintiffs challenged a United States Forest Service “decision
not to rebuild a structure located on Forest Service lands which was destroyed by fire.” Id. at 1447.
In distinguishing Vigil, the Madigan court observed that the statute upon which the plaintiffs based
their cause of action expressly limited the discretion of the Forest Service. Id. at 1449. The statute

required that the Forest Service “first ensure that necessary improvements to the damaged
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property” were made before spending the money on anything else. Id. at 1450. The Madigan
court distinguished the wording of the operative statute in that case from that at issue in the
Supreme Court’s decision in Webster v. Doe, 486 U.S. 592 (1989). In Webster, the Court found
unreviewable a statute that “allowed termination of a CIA employee whenever the Director ‘shall
deem such termination necessary or advisable in the interests of the United States.”” Id. (quoting
Webster, 486 U.S. at 600). The Madigan court noted that unlike the statute in Webster, the statute
governing the Forest Service’s action “use[d] the word necessary without any deference to the
Forest Service’s determination of what is necessary.” Id. Title V of the CARES Act is more akin
to the statute in Webster, not Madigan. Its provision that “the amount paid . . . to a Tribal
government shall be . . . determined in such manner as the Secretary determines appropriate . . .
,7 42 U.S.C. § 801(c)(7) (emphasis added), “exudes deference to the [Secretary],” and therefore
“foreclose[s] the application of any meaningful judicial standard of review,” Webster, 486 U.S. at
600.

Second, Plaintiff maps out the various limitations it sees within Title V as providing a
judicially reviewable standard. See Pl.’s Opp’n at 20-22. That mapping exercise identifies one
judicially manageable standard already identified by this court. See Confederated Tribes of
Chehalis Rsrv. v. Mnuchin, No. 20-cv-01002 (APM), 2020 WL 1984297, *5 (D.D.C. Apr. 27,
2020) (holding that Title V “circumscribed the agency’s discretion by supplying a concrete
definition of ‘Tribal government’ against which to measure eligibility for Title V funds™). But
Plaintiff points to no statutory limitation on the exercise of discretion that it actually challenges in
this lawsuit—the Secretary’s chosen methodology for determining ~Zow much funding to disburse
to Tribal governments. Plaintiff contends that, because Defendants have “arguably interpreted the

term ‘increased expenditure’ [in 42 U.S.C. § 801(c)(7)] to include the concept of tribal
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population,” the Secretary’s choice of the IHBG data is somehow reviewable. Pl.’s Opp’n at 22.
But even if an instruction to allocate funds “based on increased expenditures” could be read as a
statutory constraint of some kind, Title V cannot be reasonably read to place any restriction on
how the Secretary must allocate the $8 billion to achieve that goal. Once again, Congress provided
that the allocation is to be “determined in such manner as the Secretary determines appropriate to
ensure” that all appropriated Title V funds are distributed to Tribal governments. 42 U.S.C.
§ 801(c)(7) (emphasis added). Such clear discretionary language does not provide a “judicially
manageable standard[].” Physicians for Soc. Resp. v. Wheeler, 956 F.3d 634, 643 (D.C. Cir. 2020).

Third, Plaintiff claims that “[a] lump sum appropriation may avoid judicial review under
5 U.S.C. 702(a)(2) only where, with no law to apply, policy reasons alse support the determination
that the funding decision is committed to agency discretion by law.” Pl.’s Opp’n at 23. Plaintiff
provides no authority to support its policy-focused test, and the court declines to adopt one where,
as here, Congress has expressly evinced intent to leave the determination of how to allocate
funding to the Secretary’s discretion.

Fourth and finally, Plaintiff renews its argument that, by first electing to use Tribal
population as a proxy for “increased expenditures,” the Secretary cabined his own discretion and
made reviewable his secondary decision to use the IHBG data. Id. at 28-30. But as stated in the
court’s Opinion and Order denying preliminary relief, the factual premise of that argument—that
the Secretary engaged in bifurcated decision-making—is dubious, as the Secretary announced the
decision to use population as a proxy for “increased expenditures” and the IHBG data set in the
same May 5, 2020 announcement. Plaintiff’s parsing of the separate headings in that

announcement as evidence of separate decision-making, see id. at 8, is unconvincing, and Plaintiff
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points to nothing else that would show that the Secretary’s decision-making was in fact
“bifurcated.”

Plaintiff also points to “informal policy statements” to buttress its position that the
Secretary cabined his own discretion, specifically a Treasury official’s statement during a
telephone conference with tribal leaders that “Treasury want[s] . . . a fair and transparent method
for allocating these funds.” PIL.’s Opp’n at 28-29 (quoting Exhibit A, lines 15:6-8). But Plaintiff
cites no case for the proposition that such an informal, aspirational representation can provide a
“judicially manageable standard[].” Physicians for Soc. Resp., 956 F.3d at 643 (stating that
“judicially manageable standards may be found in formal and informal policy statements and
regulations as well as in statutes”). The cases on which Plaintiff relies are inapposite. See Pl.’s
Opp’n at 27-28. The court in Moncrief v. U.S. Department of Interior, 339 F. Supp. 3d 1, 6
(D.D.C. 2018), did not address the issue of reviewability, but in any event, in that case there were
not only clear statutory limits on the agency’s authority, the agency also had promulgated
regulations governing the activity at issue. /d. at 5. Nor is the New Mexico district court’s decision
in New Mexico Health Connections v. U.S. Department of Health & Human Services persuasive,
where the agency action at issue was bound up in a complex regulatory regime. 340 F. Supp. 3d
1112, 1122-24 (D.N.M. 2018). In sum, as the court previously held, “the selection of the HUD
tribal population data set is no more reviewable than the initial decision to use population as a
proxy for increased expenditures.” Shawnee Tribe, 2020 WL 4816161, at *3.

* * *

Because the court finds that neither the language of the CARES Act nor the agency’s own

regulations or policies provide “judicially manageable standards™ to cabin the otherwise plenary

discretion afforded to the Secretary under Title V, it concludes that Plaintiff’s challenge to the
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Secretary’s decision to use IHBG data was “committed to agency discretion by law” and therefore
is not reviewable under the APA. 5 U.S.C. § 701(a)(2). Plaintiff’s claim therefore must be
dismissed under Federal Rule of Civil Procedure 12(b)(6). See Sierra Club, 648 F.3d at 854.°
I11.
Accordingly, Defendants’ Motion to Dismiss Plaintiff’s Complaint is granted. A separate

final order accompanies this Memorandum Opinion.

A

Dated: September 10, 2020 / Amit P. Mehta
United States District Court Judge

3 The court does not reach Defendant’s alternative argument that dismissal is warranted under Rule 12(b)(6) because
the Secretary’s chosen allocation methodology was not arbitrary and capricious. See Defs.” Mot. at 2.

8
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT COLUMBIA

THE SHAWNEE TRIBE,
Plaintiff,

V. Case No. 1:20-cv-01999 APM
STEVEN T. MNUCHIN, in his official capacity
as Secretary of the United Stated Department of
the Treasury; UNITED STATES DEPARTMENT
OF THE TREASURY; DAVID BERNHARDT, in
his official capacity as Secretary of the United
States Department of the Interior; UNITED
STATES DEPARTMENT OF THE INTERIOR

Defendants.

N N N N N N N N N N N N N N N N

CIVIL NOTICE OF APPEAL

Pursuant to Federal Rules of Appellate Procedure 3(a) and 4(a), timely notice is hereby
given on this 16th day of September, 2020, that The Shawnee Tribe (the “Tribe”) appeals to the
United States Court of Appeals for the District of Columbia Circuit from this Court’s
Memorandum Opinion and Order entered on August 19, 2020 (Dkt. 43) denying the Tribe’s
Motion for a Preliminary Injunction and this Court’s Memorandum Opinion entered on September
10, 2020 (Dkt. 48) granting Defendants’ Motion to Dismiss.

Respectfully submitted this 16th day of September, 2020.

Respectfully submitted,

/s/Pilar M. Thomas
Jonathan P. Labukas
(D.C. Bar 998662)
Quarles & Brady LLP
1701 Pennsylvania Avenue, NW, Suite 700
Washington, DC 20006
Phone: (202) 372-9514

1
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

(1) THE SHAWNEE TRIBE,
Plaintiff,

V. Case No.

N N N N N N

(1) STEVEN T. MNUCHIN, in his official capacity )
as Secretary of the United Stated Department of the )
Treasury; (2) UNITED STATES DEPARTMENT )
OF THE TREASURY; (3) DAVID BERNHARDT, )
in his official capacity as Secretary of the United )
States Department of the Interior; (4) UNITED )
STATES DEPARTMENT OF THE INTERIOR )

)

)

Defendants.

VERIFIED COMPLAINT FOR
INJUNCTIVE AND DECLARATORY RELIEF

Plaintiff, The Shawnee Tribe, a federally recognized sovereign Indian nation, by and

through its counsel, states and alleges as follows:

JURISDICTION AND VENUE

1. The Court has jurisdiction over this action pursuant to 28 U.S.C. §§ 1331 and 1362.
The Shawnee Tribe, a federally recognized Tribal government, asserts civil claims arising under
the Constitution and laws of the United States, including the Administrative Procedures Act,
5U.S.C. § 701 et seq.

2. Moreover, the allegations of the Complaint give rise to an actual controversy within
the meaning of 28 U.S.C. § 2201.

3. Venue is proper in this District pursuant to 28 U.S.C. § 1391(e) because this lawsuit
names an officer and agency of the United States, this action does not involve claims for real

property, and The Shawnee Tribe is located in Miami, Oklahoma.
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4. Plaintiff, The Shawnee Tribe, is a federally recognized Tribal government, which

provides essential governmental services to its nearly 3,000 enrolled citizens living on and
off-reservation. The Shawnee Tribe brings this action to assert and protect its own rights, and the

rights of its citizens.

5. Defendants, the United States Department of the Treasury (the “Treasury”) and
Steven T. Mnuchin (“Secretary Mnuchin), who has been sued in his official capacity as the
Secretary of Treasury, were tasked with distributing funds pursuant to the Coronavirus Aid,
Relief, and Economic Security Act (“CARES Act”). Under the CARES Act, the Treasury and
Secretary Mnuchin were directed by Congress to consult with Tribal governments and the United
States Secretary of the Interior in order to determine each Tribal government’s allocation of the
funds provided under the CARES Act. See 42 U.S.C. § 801(c)(7). Despite having three separate
reliable sources to The Shawnee Tribes’ population data — one of which was data submitted
directly by The Shawnee Tribe’s government at the Treasury’s request — the Treasury issued
funds based upon the incomplete and unreliable IHBG Metric population data reporting zero

enrolled tribal members, which was arbitrary and capricious.

6. Defendants, the United States Department of the Interior (the “Interior”) and David
Bernhardt (“Secretary Bernhardt”), who has been sued in his official capacity as the Secretary of
the Interior, was tasked under the CARES Act to consult with Tribal governments to determine
each Tribal government’s allocation of the funds provided under the CARES Act and,
accordingly, they had an obligation to ensure the most accurate enrollment numbers were used in

calculating the allocation, which it failed to do. See 42 U.S.C. § 801(c)(7).
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RELEVANT BACKGROUND

A. Tribal Funding Under the CARES Act

7. The CARES Act, Pub.L. 116-136, 134 Stat. 281 (2020), was signed into law on
March 27, 2020, to provide economic relief for, among many other individuals, Tribal, state, and

local governments impacted by the COVID-19 pandemic.

8. Pursuant to Title V of the CARES Act, which amends the Social Security Act
(42 U.S.C. 301 etseq.), Congress appropriated $8 billion in direct aid to “Tribal governments”

specifically (“Title VV Funds”). 42 U.S.C. § 801(a)(2)(B).

9. Title V defines “Tribal governments” as “the recognized governing body of an

Indian tribe.” Id. 8 801(g)(5).

10. The Shawnee Tribe is a federally recognized Tribal government as defined by the
CARES Act, and entitled to receive Title V Funds proportionate to a rational and reasonable tally
of its total population.

B. After Perfunctory Consultation Treasury Solicits Information and Adopts a
Population Based Allocation that is Arbitrary and Unreasonable

11. Congress specifically directed that:

From the amount set aside under subsection (a)(2)(B) for fiscal year
2020, the amount paid under this section for fiscal year 2020 to a Tribal
government shall be the amount the Secretary shall determine, in
consultation with the Secretary of the Interior and Indian Tribes, that is
based on increased expenditures of each such Tribal government ...
relative to aggregate expenditures in fiscal year 2019 by the Tribal
government ... and determined in such manner as the Secretary
determines appropriate to ensure that all amounts available under
subsection (a)(2)(B) for fiscal year 2020 are distributed to Tribal
governments.

Id. 8 801(c)(7) (emphasis added). In short, the Treasury, in consultation with Interior and Indian

Tribes, was given authority to determine the amounts Tribal governments should receive, based
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on their "increased expenditures” relative to fiscal year 2019 aggregate expenditures. The
CARES Act did not explicitly authorize the Secretary to adopt a population based formula to
determine the amount of funding Tribal governments were to receive under Title V.1

12. On April 2, 2020 and April 9, 2020, Treasury and the Interior held telephonic
consultation sessions where federal officials heard from representatives of Tribal governments
from across the United States. Treasury also solicited written comments from Tribal governments
regarding their views on potential methodologies for the allocation of Title VV Funds.

13.  On April 8, 2020, the superintendent for the Department of the Interior Bureau of
Indian Affairs (BIA) Miami agency office contacted the Tribe and specifically requested the
Tribe's certified tribal member enrollment population. The Tribe provided the BIA with an
enrollment population of 3,021 tribal citizens.

14, Following the conclusion of the consultation period, on April 13, 2020, Treasury
published a form entitled “Certification for Requested Tribal Data” on its website. The
“Certification for Requested Tribal Data” sought individualized enrollment data from all 574
federally recognized Tribal governments.

15. The Shawnee Tribe provided the requested data to Treasury prior to Treasury’s
April 17, 2020, deadline. The Shawnee Tribe timely certified Plaintiff’s Actual Tribal Enrollment
Metric of 3,021. See Exhibit A.

16. On May 5, 2020, Secretary Mnuchin and Secretary Bernhardt issued a joint press

! Compare with 42 U.S.C. 801(c)(8). Although Congress mandated that Treasury use United States Census Bureau
population data for determining the distribution of Title VV Funds to States and units of local government (42 U.S.C.
8 801(c)(8)), no such requirement exists for the distribution of funds to Tribal governments. Instead, Tribal
governments are treated as a distinct category from state and local governments in Title V. See, e.g., id. at 8 801(a)(1)
(referencing payments to “States, Tribal governments, and units of local government™).

S-App'x00031



Case 4:20-cv-00290-JED-FHM Document 2 Filed in USDC ND/OK on 06/18/20 Page 5 of 15

USCA Case #20-5286  Document #1865766 Filed: 10/09/2020  Page 104 of 188

release announcing the agreed upon plan for allocating the Title V Funds.?

17.  According to the jointly agreed upon plan, Treasury decided to split the Title V
funds into two allocations. The first allocation to Indian Tribes would be from sixty percent of the
Title VV Funds, or $4.8 billion, “based on tribal population” (“Population Award”) because “Tribal
population [was] expected to correlate reasonably well with the amount of increased expenditures
of Tribal governments related directly to the public health emergency, such as increased costs to

address medical and public health needs.”

18. For tribes with a population of less than 37 members, a minimum payment of
$100,000 would be awarded.*

C. Without consultation with the Tribes, Treasury uses IHBG’s Race-Based Data
containing inaccurate population data.

19. Despite The Shawnee Tribe providing enrollment data of over 3,000 members
only weeks earlier, the Treasury elected to allocate the Population Award based “on population
data used in the distribution of the Indian Housing Block Grant,” (“IHBG”), under the Department
of Housing and Urban Development (“HUD”).>

20.  According to Treasury, it adopted the IHBG data because it was purportedly a

“reliable and consistently-prepared” metric.

2 U.S. Dept. of the Treasury, Joint Statement by Treasury Secretary Steven T. Mnuchin and
Secretary of the Interior David L. Bernhardt on Distribution of Coronavirus Relief Fund Dollars
to Native American Tribes (May 5, 2020), https://home.treasury.gov/news/press-releases/sm998
(last visited June 16, 2020)

8 U.S Dept. of the Treasury, Coronavirus Relief Fund Allocations to Tribal Governments,
https://home.treasury.gov/system/files/136/Coronavirus-Relief-Fund-Tribal-Allocation-
Methodology.pdf, (last visited June 16, 2020), p. 2.

41d., p. 3.

°> U.S. Dept. of the Treasury, Joint Statement by Treasury Secretary Steven T. Mnuchin and
Secretary of the Interior David L. Bernhardt on Distribution of Coronavirus Relief Fund Dollars
to Native American Tribes, https://home.treasury.gov/news/press-releases/sm998, (last visited
Jun. 16, 2020).
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21. Under the IHBG race-based data, twenty-five Tribal governments, including The
Shawnee Tribe, are listed as having a population of zero, a practical impossibility (“IHBG Race-
Based Data™).t

22.  Within the same IHBG data, HUD reports that The Shawnee Tribe has 2113
enrolled members (“IHBG Enrollment Data”). See Exhibit B.

23.  Although HUD maintains enrollment population data for tribes, it is for the sole
purpose of calculation and distributing HUD funds, which The Shawnee Tribe does not receive

and is, thus, erroneously undercounted.

24. Treasury made the determination to use IHBG Race-Based Data even though the
BIA also maintains accurate enrollment numbers for tribes, and in fact sought to directly confirm
the correct enroliment number with the Shawnee Tribe.’

25. At no time prior to the Treasury’s May 5, 2020 announcement did it give The
Shawnee Tribe or any other tribal government notice that it might utilize the ill-fitting IHBG Race-
Based Data, rather than the accurate population data solicited directly from the tribes, or readily
available data through the IHBG Enrollment Data and the BIA.

D. Due to the Obvious Error in Population, the Shawnee Tribe Receives the Minimum
Funding and Seeks to Correct the Error.

26. The same day that Treasury released its allocation plan, on May 5, 2020, it
announced the first round of funding consisting of $4.8 billion. Based on the Treasury’s
Population Award calculations, The Shawnee Tribe received only $100,000, which was the

minimum allocation based on the IHBG Race-Based Data showing it had zero population.7

® U.S Dept. of the Treasury, Coronavirus Relief Fund Allocations to Tribal Governments,
https://home.treasury.gov/system/files/136/Coronavirus-Relief-Fund-Tribal-Allocation-
Methodology.pdf, p. 2 (last visited June 16, 2020).

"1d., p. 3.
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27. Even though The Shawnee Tribe has an official enrollment of 3,021 tribal
members, and even though HUD has an enrollment number of 2,113 for the Shawnee Tribe, the
IHBG "formula™ has a population of zero for the Shawnee Tribe. Because of this obviously
erroneous population amount, the Shawnee Tribe only received $100,000 for its "Population
Award."

28. The Shawnee Tribe immediately sought to determine why Treasury used the
obviously incorrect population number.

29. On May 13, 2020, on a conference call with Tribal leaders and Dan Kowalski,
Senior Counselor to Secretary Mnuchin, Chief Ben Barnes raised a question about how it was
possible for a tribe to be listed as having zero citizens. Chief Barnes further asked if there was a
challenge process to correct what was clearly a clerical or accounting error. Mr. Kowalski's
response was that he understood the issue but that there was no recourse for the Tribe.

30. The Shawnee Tribe began pursuing other potential administrative recourse,
including outreach communications to Mr. Kowalski, White House staff, and Interior staff.

3L Upon information and belief, the various staff members conveyed to the Tribe and
its representatives that Treasury realized its error and was working on a potential solution.

32. The Shawnee Tribe also enlisted the support of congressional representative. On
May 28, 2020, several members of Congress sent a letter to the Secretary seeking a resolution to
this clear error. See Exhibit C.

33. Upon information and belief, Representative Mark Wayne Mullin and his staff
spoke to Mr. Kowalski or his staff on multiple occasions. On or about June 8, 2020, Rep. Mullin
offered a potential solution for the Tribe. Mr. Kowalski advised Rep. Mullin that he would take
the solution to Secretary Mnuchin.

34. Upon information and belief, Treasury responded to Rep. Mullin on June 10, 2020
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that they acknowledged some tribe’s populations were zeroed out and other’s populations were
drastically reduced. Nonetheless, Treasury decided they would not distribute any additional
money to the negatively impacted tribes. Instead, Treasury advised Rep. Mullin that if a tribe has
an issue with their amount (or lack thereof), they should file a lawsuit.

35. On June 12, 2020 Treasury announced the methodology for the second allocation
of funds.® Because of several pending lawsuits against Treasury, Treasury decided to withhold
approximately $679 million of the Title V funds in reserve, as a policy matter, “‘to resolve any
potentially adverse decision in litigation’ over Defendant’s methodology for calculating
disbursements from CARES Act appropriation for Tribal governments.”®

36. However, on June 15, the District Court for the District of Columbia ordered the
Secretary to disburse these reserved funds no later than June 17, 2020. See Exhibit D, Order in
Agua Caliente Band of Cahuilla Indians et al. v. Mnuchin, 20-cv-01136 (APM), pp. 2-3.%

37. On information and belief, Treasury is in the process of disbursing the remaining
$679 million of Title V Funds, as it has been ordered to do so and it is expected to do so
imminently.

E. Treasury's Clear Error and Unwillingness to Correct Its Error Prevents the Tribe

From Receiving its Fair Share of the Title V Fund and Hinders the Tribe's Ability

to Respond to the COVID-19 Pandemic

38. Treasury clearly erroneous and thus unreasonable reliance on the IHGB Race-

8 U.S Dept. of the Treasury, Tribal Allocation Methodology for Second Distribution,
https://home.treasury.gov/system/files/136/Tribal-Allocation-Methodology-for-Second-
Distribution.pdf (last visited June 16, 2020).

°1d, pg. 2

12 Though the court in Prairie Band Potawatomi Nation v. Mnuchin has ordered distribution of the
remaining $679 million, it has done so because “[a]t present, there is no court order that prevents
the Secretary from releasing the remaining $679 million in Title V funds to Tribal governments.
That amount is being withheld of the Secretary’s own accord.” Exhibit D, pp. 2-3.

S-App'x00035
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Based Data showing The Shawnee Tribe had a zero population'! and awarded it $100,000 instead
of the approximately $6 million or more'? it would have been entitled to had the enrollment data
readily available from The Shawnee Tribe itself, the BIA or available within the same HUD
document Treasury relied upon been used.

39. Treasury’s data set grossly undercounted The Shawnee Tribe’s total enrolled
population by nearly 3,000 members, or approximately 98 percent, assuming the best case
scenario that it accounted for at least 37 members.

40. The Shawnee Tribe has incurred significant medical and public health expenses
in responding to the devastation resulting from the COVID-19 pandemic, and it continues to
provide essential services to its citizens residing on-reservation and off-reservation.

41, As such, Treasury’s allocation formula which grossly understates The Shawnee
Tribe’s population — despite readily available and reliable data showing otherwise — is arbitrary
and capricious, and has caused injury to The Shawnee Tribeby reducing the Tribe’s proportionate
share of the Population Award.

COUNT |
(Declaratory Relief,
5U.S.C. § 706, and 28 U.S.C. §§ 2201-2202)

42, The Shawnee Tribe restates and realleges the preceding paragraphs as if fully
stated herein.
43. The Administrative Procedures Act (“APA”) authorizes judicial review of agency

actions. 5 U.S.C. § 702.

11f Treasury did, in fact, award Title V funds to The Shawnee Tribe based on 37 members or any
other number, it would be unsupported by any data whatsoever.

12 Because the Treasury’s remaining formula is based on a pro rata share of money received by all
tribes, and the calculations and population figures for other tribes are currently unknown, The
Shawnee cannot determine the exact amount it would be entitled to Title V funds had the correct
enrollment numbers been used.

S-App'x00036
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44, The APA allows a Court to set aside agency actions, findings, and conclusions
found to be arbitrary, capricious, an abuse of discretion, or otherwise contrary to law. 5 U.S.C.
§ 706(2)(A).

45, Treasury’s and Interior's joint decision to adopt the IHBG Race-Based Data for
the basis of calculating the Population Award was arbitrary and capricious under the APA.

46. Treasury’s and Interior's rationale for adopting the IHBG Race-Based Data was
based on inaccurate inferences, including: (i) that the IHBG is “reliable and consistently-
prepared”; (ii) that IHBG captures Tribal population; (iii) that Tribal governments are familiar
with and scrutinize the IHBG; and (iv) that the IHBG data’s reliance on Census Bureau data is a

benefit for the purposes of disbursement of Title VV Funds.

47. The IHBG data is facially flawed, as it contains population values for The
Shawnee Tribe which are objectively erroneous; relies upon race-based population that is not an
accurate measurement of essential services the Shawnee tribal government provides to its
citizens; it fails to account for the Tribe's citizens who reside outside of the geographic area used
by HUD to determine Tribal housing needs; and it fails to account for the Tribe’s lack of

participation in the HUD program or the census gathering.

48. Even if Treasury’s reliance on and use of the IHBG formula for calculating the
Population Award was not arbitrary and capricious, in light of the plainly wrong population
number of zero for Shawnee Treasury's failure to use readily available and accurate data

documenting The Shawnee Tribe’s actual population was clearly erroneous and unreasonable.

49. Treasury had access to The Shawnee Tribe’s population data from three sources:
(1) the Bureau of Indian Affairs, with which it consulted; (2) The Shawnee Tribe itself, at

Treasury’s request; and (3) the IHBG data showing that The Shawnee Tribe’s population was at

10
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least 2113.

50. Treasury had this data, yet it ignored it and relied upon the IHBG Race-Based

Data showing The Shawnee Tribe had zero members.

51.  Aside from being patently false and a practical impossibility, the IHBG Race-
Based Data showing The Shawnee Tribe has zero members was contradicted by data within the

same document, which Defendants ignored.

52. Despite its knowledge and admission of such clear error, Treasury also arbitrarily
and capriciously ignored the Shawnee Tribe's and Rep. Mullin's efforts over 30 days to correct

the clear error, and advising the Tribe to sue instead.

53. The APA also directs a Court to set aside agency actions that fail to observe

procedure required by law. 5 U.S.C. § 706(2)(A)

54. Title V of the CARES Act granted Treasury the discretion to determine an
appropriate method of allocating Title V funds to Tribal governments only after consulting with

tribal governments and the Interior. 42 U.S.C. 8 801(7).

55. Treasury never consulted with tribal governments to use IHBG Race-Based Data
as a basis for awarding funds, particularly where Tribal governments had just submitted their
enrollment data to Treasury, per its request. Tribal governments were, therefore, deprived of a
reasonable opportunity to consult on the weaknesses of the IHBG Race-Based Data.

56. Pursuant to the CARES Act, the Interior was required to consult with Treasury to

determine the appropriate allocation formula.

57. The Interior also had reasonable notice that the IHBG Race-Based Data was an

improper source of population data, upon which Treasury could base its Population Award; thus,

11
S-App'x00038
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it had a duty under its general trust obligations and the CARES Act to investigate and ensure the

use of the proper population data.
58. Secretary Bernhardt and the Interior failed to do so.

59. For all the above reasons, Defendants actions and inactions are arbitrary,
capricious, an abuse of discretion or otherwise contrary to law and should be set aside.

COUNT 11
(Injunctive Relief
Against Secretary Mnuchin and Treasury)

60. The Shawnee Tribe restates and realleges the preceding paragraphs as if fully
stated herein.

61. Pursuant to the CARES Act, The Shawnee Tribe is entitled to a proportionate
share of the Title V Funds.

62. The Shawnee Tribe has incurred significant medical and public health expenses
in responding to the devastation resulting from the COVID-19 pandemic and the Tribe continues
to provide essential services to its citizens residing on-reservation and off-reservation.

63. The Shawnee Tribe is likely to prevail under APA because Treasury’s selection
of the allocation formula was arbitrary and capricious, as alleged above.

64. Even if it were not, Defendants ignored readily available data in calculating the
Population Award, which grossly understated The Shawnee Tribe’s population by nearly 3,000
members or approximately 98 percent.

65. This gross understatement has resulted in injury to The Shawnee Tribeby reducing
the Tribe’s proportionate share of the Population Award.

66. Further, Treasury refused to correct its known and admitted clear error without the

filing of this law suit.

12
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67. Treasury’s pending disbursement of the remainder of the Title VV Funds, which
was ordered to occur by June 17, threatens The Shawnee Tribe with imminent, irreparable, injury

as it will exhaust the Title V Funds and leave the Tribe without an adequate remedy.

68. Consequently, The Shawnee Tribe is entitled to a temporary restraining order
pending a hearing for preliminary injunction enjoining Secretary Mnuchin and Treasury from
distributing any further portion of the reserved $679 million intended to resolve the amount of
funds for Oklahoma tribes, any further portion of any remaining Title V funds, or at least $12
million, until such time as Secretary Mnuchin and Treasury can determine the appropriate amount
of funding based on The Shawnee Tribe's accurate tribal member population.

PRAYER FOR RELIEF

Wherefore, The Shawnee Tribe respectfully requests the Court:

1. Enter judgment pursuant to 28 U.S.C. § 2201 and 5 U.S.C. § 706 declaring that
Treasury’s and Interior's use of the IHBG data to distribute Title VV funds was arbitrary,
capricious, an abuse of discretion, and otherwise not in accordance with law and procedural
requirements;

2. Enter judgment pursuant to 28 U.S.C. § 2201 and 5 U.S.C. 8§ 706 declaring that
Treasury's failure to correct the obvious population data error for the Shawnee Tribe in the IHBG
formula before the funds were distributed under the Population Award, and Treasury's ongoing
refusal to correct the known and obvious population data error was arbitrary, capricious, an abuse
of discretion, and otherwise not in accordance with the CARES Act;

3. Enjoin Treasury and Secretary Mnuchin from distributing, disbursing, or
otherwise depleting any further that portion of the reserved $679 million intended to resolve the

amount of funds for Oklahoma tribes, any further portion of any remaining Title V funds, or that

13
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amount that would be reasonably available to Oklahoma tribes but no less than $12 million, until
such time as The Shawnee Tribe's accurate population data is used and funds are distributed to
The Shawnee Tribe consistent with the purpose of the CARES Act; and

4. Award The Shawnee Tribe its reasonable attorney fees, costs, and such other and
further relief as the Court deems just and proper.

Dated this 18th day of June, 2020.

/sl Gregory Bigler
Gregory Bigler (OK Bar No. 11759)
BIGLER LAW
P. O. Box 1927
Sapulpa, Oklahoma 74067

Pilar M. Thomas (pro hac vice pending)

QUARLES & BRADY LLP
One South Church Avenue, Suite 1800
Tucson, Arizona 85746

Nicole L. Simmons (pro hac vice pending)

QUARLES & BRADY LLP
One Renaissance Square

Two North Central Avenue
Phoenix, Arizona 85004-2391

Attorneys for Plaintiff

14
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VERIFICATION

Chief Ben Barnes, declares as follows:

I am the Chief of The Shawnee Tribe. As such, I am authorized to make this
Verification for and on behalf of The Shawnee Tribe. [ have read the foregoing VERIFIED
COMPLAINT FOR INJUNCTIVE AND DECLARATORY RELIEF and know the
contents thereof, and, I attest that such contents are true to the best of my actual knowledge,
information, and belief. As to those matters stated therein upon information and belief, I

believe them to be true.

THE SHAWNEE TRIBE

By:

S-App'x00042
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EXHIBIT A
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Expiration Date: 10/31,2020

Certification for Requested Tribal Data

Name of Indian Tribe: Shawnee Tribe
Population: Total number of Indian Tribe Citizens Members/Shareholders, as of January 1, 2020:

3,021 Enrolled Shawnee Tribal Citizens

Land Base: Total number of land acres held by the Indian Tribe and any tribally-owned entity (to include entities in which the Indian Tribe maintains
at least 51% ownership) as of January 1, 2020 (to include lands held in trust by the United States, owned in restricted fee status, owned in fee, or
selected pursuant to the Alaska Native Claims Settlement Act).

Total L.and Base: 234.33 acres

Employees: Total number of persons employed by the Indian Tribe and any tribally-owned entity (to include entities in which the Indian Tribe

maintains at least 51% ownership) on January 1. 2020.

Total Emplovees = 168

Expenditures: Total expenditures for the most recently completed fiscal vear.

Total Expenditures for FY19= 6,652,140.17

CERTIFICATION
[ hereby certify T am authorized by the governing body of the Indian Tribe described above to submit the information included with this form and that

it is true and correct to the best of my knowledge. [ further understand that anyone who knowingly and willfully makes a false statement to the United

States Government may be subject to criminal prosecution under the False Statements Accountability Act of 1996, 18 U.S.C. 1001.

Name: M sl
4 7
Title: C%{Fﬁ

Date: 4" “l' 20'2_0

Note: 'Indian Tribe' means any Indian tribe. band, nation, or other organized group or community, including any Alaska Native village or regional or
village corporation as defined in or established pursuant to the Alaska Native Claims Settlement Act (85 Stat. 688, 43 U.S.C. 1601 et seq.), which is
recognized as cligible tor the special programs and services provided by the United States to Indians because of their status as Indians.

PAPERWORK REDUCTION ACT NOTICE

The information collected will be used for the U.S. Government to process requests for support. The estimated burden associated with this collection
of information is two hour per response. Comments concerning the accuracy of this burden estimate and suggestions for reducing this burden should
be directed to the Office of Privacy, Transparency and Records, Department of the Treasury, 1500 Pennsylvania Ave., N.W., Washington, D.C. 20220.
DO NOT send the form to this address. An agency may not conduct or sponsor, and a person is not required to respond to, a collection of information

unless it displays a valid control number assigned by OMB.

S-App'x00044
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EXHIBITB
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Congress of the United States
PHouge of Vepresentatives
TWashington, DE 20515

May 28, 2020

The Honorable Steve T. Mnuchin
Secretary

U.S. Department of the Treasury
1500 Pennsylvania Ave, NW
Washington, DC 20220

Dear Secretary Mnuchin:

On behalf of Indian Country, we are reaching out to make you aware several Federally
Recognized Tribes received a grossly disproportionate distribution in the first tranche of the $8
billion Coronavirus Relief Fund (CRF) for Native American Tribes due to what might just be a
clerical error. We are hoping this oversight can be easily rectified before the second tranche of
funding is distributed. When Congress worked on the CARES Act and made specific provisions
for Indian Country, it was never the intent for any tribe to be omitted. In fact, great strides were
made to ensure Indian Country was not left behind or excluded.

The tribes in question have all been assessed a zero population or drastically reduced population,
which is inaccurate. It is our understanding Treasury relied on the American Indian Alaskan
Native (AIAN) enrollment numbers fromthe FY 2020 Indian Housing Block Grant (IHBG)
report; use of this data ultimately resulted in some tribes incorrectly being assessed at zero
enrolled members or greatly reduced their number of enrolled members. The devastating
consequence is absolute inequality among tribes of comparable sizes. For example, a California
tribe with 630 members receives more than $2 million while a Florida tribe with 600 members
has received no funding at all; or a Wyoming tribe with 3,400 membersreceives just over $10
million while an Oklahoma tribe of 3,000 members receives $100,000.

We understand different enroliment data sources regarding tribal membership often show
conflicting numbers. For this reason, it was extremely wise for BIA and Treasury to take the time
and effort to engage with Tribal Leaders through consultations, request written comments, and
develop a portal for Tribes to self-certify enroliment. These Tribal Consultations, and the
enrollment numbers Tribal Leaders provided at Treasury’s request, must be respected. The 573
Federally Recognized Tribes are Sovereign Nation partners with the Federal Government. We
mustn’t let these tribes down in one of the greatest financial and health crises this country has
faced in almosta century.

These enrolled member numbers must get rectified immediately, as the problem has the potential
to snowball for Tribal Nations erroneously assessed with zero or reduced enrolled members.
These numbers cannot become the standard by which the Federal Government, Treasury or any
other Agency engages with Tribes. If we don’t act swiftly, we will be creating additional undue
hardships on Tribes already struggling with COVID-19.

S-App'x00062
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Please let us know what measures we can take to help rectify this problem. Time is of the
essence not only because there are statutory time framesto distributing the $8 billion CRF, but
also because our friends in Indian Country are suffering and need action now.

Sincerely,

 Fghetepme r2le

Markwayne Mullin
Member of Congress

Qlzir—

David Schweikert
Member of Congress

Azl K

Paul Gosar
Member of Congress

Sc;mton

Member of Congress

=

—

Brian Mast
Member of Congress

il

John Katko
Member of Congress

Bis b r—

Debbie Lesko
Member of Congress

/]
Spue &

Tom Cole
Member of Congress

AN
/ e
I\grio Diaz-Balart
Member of Congress

Kevin Hern
Member of Congress

ZoN. S

Doug LaMalfa
Member of Congress

b (ahe S

Ken Calvert
Member of Congress

P B

7 U U
Andy Biggs

Member of Congress
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AGUA CALIENTE BAND OF
CAHUILLA INDIANS, et al.,

Plaintiffs,
V.

Case No. 20-cv-01136 (APM)

STEVEN MNUCHIN, in his official capacity
as Secretary of the Treasury,

Defendant.

e e e S e N = e e e N N

MEMORANDUM OPINION

L.

This matter is once again before the court on a motion for preliminary injunction. Plaintiffs
are Indian tribes that seek, for a second time, to compel Secretary of the Treasury Steven Mnuchin
to allocate undistributed funds appropriated by Congress under the Coronavirus Aid, Relief, and
Economic Security Act, Pub. L. No. 116-136, 134 Stat 281 (2020) (“CARES Act”), to aid Tribal
governments in combating the devastating impacts of the COVID-19 pandemic. Under Title V of
the CARES Act, Congress set aside $8 billion for Tribal governments, 42 U.S.C. § 801(a)(2), and
directed the Secretary to distribute such funds “not later than 30 days after March 27, 2020,” that
is, by April 26, 2020, id. § 801(b)(1). On May 11, 2020—16 days after the CARES Act’s statutory
deadline—the court denied Plaintiffs’ first request for injunctive relief. See Agua Caliente Band
of Cahuilla Indians v. Mnuchin, Case No. 20-cv-01136 (APM), 2020 WL 2331774 (D.D.C. May
11, 2020). The court found that “Plaintiffs . . . [had] not carried their burden to show that the
Secretary’s delay thus far is so egregious as to warrant mandamus relief today.” Id. at *1. The

court so held, in part, because only six days earlier—May 5, 2020—the Secretary had begun to

S-App'x00065
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distribute 60% of the $8 billion and had announced steps to gather information and determine a
formula for distributing the remaining 40% of funds. See id. at *2—-3. The court warned, however,
that the denial of Plaintiffs’ motion “does not mean the Secretary enjoys an indefinite period to
carry out Congress’ command. . . . [S]hould the Secretary’s delay verge on doubling the time
Congress mandated to fully disburse Title V funds to Tribal governments, then the question of
egregiousness becomes a closer one than it is today.” Id. at *8.

On June 5, 2020—39 days after the congressional deadline lapsed—Plaintiffs filed the
motion that is now before the court. See Pls.” Renewed Mot. for Prelim. Inj., ECF No. 37. Seven
days later—on June 12, 2020—the Secretary began to distribute the remaining 40% of emergency
relief, but withheld $679 million, or roughly 8.5% of Title V funds, due to a recently filed litigation,
Prairie Band Potawatomi Nation v. Mnuchin, 20-cv-1491 (APM), which challenges the
methodology used by the Secretary to distribute the first tranche of Title V funds, see Def.’s
6/12/2020 Status Report, ECF No. 39. The Secretary withheld the $679 million “‘to resolve any
potentially adverse decision in litigation’ over Defendant’s methodology for calculating
disbursements from CARES Act appropriation for Tribal governments.” Id. at 1. The Secretary
did so even though the court had ruled the prior day, June 11, 2020, that the Prairie Band Plaintiffs
were not entitled to enjoin the Secretary’s final emergency relief payments, because his first-
tranche allocation determination was a discretionary act that is not judicially reviewable under the
Administrative Procedure Act. See Mem. Op. and Order, Prairie Band Potawatomi Nation v.
Mnuchin, 20-cv-1491 (APM), ECF No. 22 [hereinafter Prairie Band Mem. Op.], at 2-3. Thus, at

present, there is no court order that prevents the Secretary from releasing the remaining $679

S-App'x00066
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million in Title V funds to Tribal governments.! That amount is being withheld of the Secretary’s
own accord.
1L

In assessing Plaintiffs’ initial motion, the court considered the six-factor test for resolving
claims of unreasonable agency delay set forth in Telecommunications Research & Action Center
v. FCC (TRAC), 750 F.2d 70, 80 (D.C. Cir. 1984), and concluded that, despite missing the
congressionally imposed 30-day deadline, the Secretary’s delay in making Title V payments was
not egregious and therefore did not warrant court intervention, see Agua Caliente Band, 2020 WL
2331774, at *5-8. Plaintiffs therefore had not demonstrated a likelihood of success on the merits.
See id. Since that initial motion, three relevant facts have changed. First, more time has passed.
The Secretary has now taken more than twice as much time as Congress directed to distribute all
CARES Act funds. Congress instructed the Secretary to make payments within 30 days; as of
today, the Secretary is at 80 days and counting. Second, the Secretary has distributed most of the
emergency relief but not all of it. He continues to withhold $679 million “to resolve any potentially
adverse decision” in the Prairie Band matter. Def.’s 6/12/2020 Status Report at 1. And, third,
Plaintiffs in this case have received (or soon will receive) most of the money to which they are
entitled, but again not all, because of the Secretary’s withholding.

These new facts alter the court’s balancing of the TRAC factors. The passage of now
50 days beyond the congressional deadline—marking over twice as long as Congress intended for
distribution of all CARES Act funds—weighs in favor of finding unreasonable delay. As the court

previously observed, the length of the agency’s delay is the most important of the TRAC factors,

! The Secretary has properly withheld payments designated for Alaska village and regional corporations consistent
with the court’s preliminary injunction issued in Confederated Tribes of the Chehalis Reservation v. Mnuchin, Case
No. 20-cv-1136 (APM), 2020 WL 1984297 (D.D.C. Cir. April 27, 2020).

3

S-App'x00067
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see 2020 WL 2331774, at *6, see also In re People’s Mojahedin Org. of Iran, 680 F.3d 832, 837
(D.C. Cir. 2012), and longer delays are less tolerable when public health considerations are at
stake, see Agua Caliente Band at *7 (citing Pub. Citizen Health Research Grp. v. Comm'r, FDA,
740 F.2d 21, 34 (D.C. Cir. 1984)). Here, public health considerations are at their zenith. As the
court previously observed, “the COVID-19 pandemic presents a national health emergency that is
without precedent in modern times.” Agua Caliente Band at *1. Continued delay in the face of
an exceptional public health crisis is no longer acceptable.

The court acknowledges the Secretary’s efforts to date to distribute more than 90% of the
$8 billion appropriated by Congress, and to do so in a fair and equitable manner. But the
Secretary’s withholding of $679 million “to resolve any potentially adverse decision in litigation,”
Def.’s 6/12/2020 Status Report at 1, simply cannot be justified. For one, it is not clear what
authority under the CARES Act the Secretary possesses to make such a withholding. The CARES
Act directs the Secretary to determine amounts to be paid to Tribal governments “in such manner
as the Secretary determines appropriate to ensure that all amounts available under subsection
(a)(2)(B) for fiscal year 2020 are distributed to Tribal governments.” 42 U.S.C. § 801(c)(7). The
Secretary already has “determined” the amounts that should be paid to each Tribal government.
See U.S. DEP’T OF TREASURY, Coronavirus Relief Fund Allocations to Tribal Governments (June
12, 2020).2 His obligation now is to distribute those funds. See 42 U.S.C. § 801(b)(1) (“[N]ot
later than 30 days after March 27, 2020, the Secretary shall pay each . . . Tribal government . . .
the amount determined . . . .””). The CARES Act does not grant him the discretion to do otherwise.

Nor is the Secretary’s initial allocation at genuine risk of being overturned or modified

through litigation. The court already has held that the Supreme Court and Circuit precedent

2 Available at https://home.treasury.gov/system/files/136/Tribal-Allocation-Methodology-for-Second-
Distribution.pdf.

S-App'x00068
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squarely foreclose judicial review of the Prairie Band Potawatomi Nation’s challenge to the
Secretary’s discretionary choice of the population data he used to allocate the first tranche of
CARES Act funds. See Prairie Band Mem. Op. at 2-3 (citing Lincoln v. Vigil, 508 U.S. 182
(1993), Milk Train, Inc. v. Veneman, 310 F.3d 747 (2002), and Physicians for Social Responsibility
v. Wheeler, 956 F.3d 634, 642 (D.C. Cir. 2020)). Further litigation in that matter is highly unlikely
to cause the Secretary to revisit his first-tranche allocation methodology. Moreover, the amount
withheld by the Secretary far exceeds the amount at stake in the Prairie Band matter. The plaintiff
in that case claims underpayment of $7.65 million, see Prairie Band Mem. Op. at 1-2, and has not
moved for class certification, yet the Secretary has held in reserve nearly 90 times the amount in
dispute. The Secretary’s injection of further delay into processing the remaining Title V payments
is grossly disproportionate to the litigation exposure he fears.

Finally, the Secretary’s unilateral withholding will result in even more delay, and for an
unknown period of time. The Secretary intends to withhold funds until final resolution of the
Prairie Band matter, including on appellate review. See Draft 6/15/2020 Status Conf. Tr. at 10.?
Such resolution easily could add months to the timetable for a final distribution. Additionally, the
Secretary’s withholding only invites other dissatisfied Indian tribes to bring their own challenges
to the Secretary’s allocation decisions. More litigation will only lead to more delay—a result that
the court cannot countenance in the face of a pandemic.

Accordingly, the court now finds that Plaintiffs have demonstrated a likelihood of success

on the merits of their Administrative Procedure Act unreasonable-delay claim.

3 The Prairie Band Potawatomi Nation appealed the court’s denial of its motion for preliminary relief in the afternoon
of June 15, 2020, after the hearing held on Plaintiffs’ motion in this case. See Notice of Appeal, Prairie Band
Potawatomi Nation v. Mnuchin, 20-cv-1491 (APM), ECF No. 26. As the Order accompanying this Memorandum
Opinion reflects, the Secretary in his discretion may withhold $7.65 million, if the Prairie Band Potawatomi Nation
seek expedited review before the D.C. Circuit.

S-App'x00069
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1.

The remaining equitable relief factors favor an order compelling the Secretary to distribute
the remaining Title V funds. Plaintiffs will suffer irreparable harm in the absence of an injunction.
As noted, the Secretary’s present intention is to withhold $679 million in Title V funds until the
Prairie Band matter is finally resolved. Def.’s 6/12/2020 Status Report at 1. Such an indefinite
wait will result in irreparable harm. Congress plainly recognized the immediate need for
emergency funds to assist Tribal governments in addressing the COVID-19 pandemic, as
evidenced by the remarkably short 30-day deadline to distribute the aid. See 42 U.S.C. § 801(b)(1).
Each day that passes in which Plaintiffs have not received their full allotment of funds impairs
their capacity to respond to the crisis. See Agua Caliente Band, 2020 WL 2331774, at *7 (citing
Plaintiffs’ affidavits).

The Secretary faults Plaintiffs for not providing current information about how their
portion of the withheld monies will adversely impact them, but that criticism is misplaced in two
respects. First, the Secretary announced that he would be withholding the $679 million after
Plaintiffs filed the present motion, so Plaintiffs have not had a genuine opportunity to respond to
this new information. See Def.’s 6/12/2020 Status Report. And, second, the Secretary demands
too much in the present health crisis. Congress made a policy judgment that Tribal governments
are in dire need of emergency relief to aid in their public health efforts and imposed an incredibly
short time limit to distribute those dollars. Tribal governments therefore are presumed already to
be suffering great harm, as confirmed by Plaintiffs’ affiants, who have explained that they have
been forced to shut down revenue-producing operations while also incurring new costs to respond
to the pandemic, with the resulting reduction of “government services putting the health and safety

of tribal members at substantial risk.” Affidavit of Ryan Ortiz, ECF No. 20, § 11. Considering

S-App'x00070
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the public health challenges presented by the COVID-19 pandemic, the damage done by further
delay cannot be fully cured by later remedial action, rendering Plaintiffs’ harm irreparable. Cf.
Harris v. Bd. of Supervisors, Los Angeles Cty., 366 F.3d 754, 766 (9th Cir. 2004) (finding
irreparable harm from risk of infection and possible death due to delayed treatment from the
reduction of hospital beds); Kildare v. Saenz, 325 F.3d 1078, 1083 (9th Cir. 2003) (explaining that
“back payments cannot erase either the experience or the entire effect of several months” of
deprivation of necessary resources (internal quotations marks and citation omitted)). “The risk to
human life need not be a certainty to justify expedition,” particularly where the “very purpose of
the governing Act is to protect those lives.” Public Health Citizen Research Group v. Auchter,
702 F.2d at 1160, 1157-58 & n.26 (D.C. Cir. 1983).

Finally, the balance of equities and the public interest favor injunctive relief. The court
reiterates what it said in denying the Prairie Band Plaintiff’s motion for injunctive relief:
“[I]t would be patently unfair to make Tribal governments wait any longer to receive the remaining
CARES Act funds.” Prairie Band Mem. Op. at 4. The 80 days they have waited, when Congress
intended receipt of emergency funds in less than half that time, is long enough. The equities and
the public interest favor immediate disbursement of the remaining Title V funds.

V.
For the foregoing reasons, Plaintiffs’ Renewed Motion for Preliminary Injunction,

ECF No. 37, is granted. A separate Order accompanies this Memorandum Opinion.

AN

Dated: June 15, 2020 ﬁnit P. Mehta
nited States District Court Judge
7
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United States Department of the Interior

OFEFICE OF THE SECRETARY
Washington, DC 20240

MAR 3 1 2020

ATTENTION: TIME SENSITIVE CONSULTATION INFORMATION
ALL-TRIBES CONSULTATION CALL
RE: CARES ACT TITLE VI, CORONAVIRUS RELIEF FUND

Dear Tribal Leader:

The Coronavirus Aid, Relief, and Economic Security (CARES) Act signed by President Trump
‘on March 27, 2020, proviéies additional funding to assist Tribes in preventing, preparing for, and
responding to coronavirus, The CARES Act includes a Coronavirus Relief Fund (CVF) that
includes an $8 billion set aside for Tribal governments, to be distributed no later than April 26,
2020.

Together with the U.S. Department of Treasury, I seek your input on developing a methodology
‘or formula to:allocate this $8 billion to Tribal governments, as outlined in the CARES Act, and
guidance on what qualifies as necessary expenditures inctirred due to the coronavirus public
health emergency. A compressed timeline is necessary, so that we may distribute the funds as
soon as possible to address your needs in these unprecedented and uncertain times, I invite you,
as the official leader of your Tribe, to join Indian Affairs and representatives of the U.S..
Department of Treasury on two following scheduled consultation sessions:

Date Time (Eastern Time) | Call-In Information

“Thursday, April 2,2020 | 1 p.m. -4 p.m. Phone number: 888-950-5924
Participant Code: 1682452

Thursday, April 9,2020 | 1 p.m. -4 p.m. Phone number: 888-950-5924
Participant Code: 1682452

In the event you are unable to make the consultation call, please provide written comments and
submit to consultation(@bia.gov and tribal.consult@treasury.gov no later than Monday, April
13, 2020. I appreciate your input and leadership as we work together to ensure these funds
provide the maximum protection and relief for your communities.

Sincerely,

Tara Sweeney
Assistant Secretary — Indian Affairs

S-App'x00074
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1 PARTICIPANTS:
2 Opening:
3 MARK CRUZ
Deputy Assistant Secretary, Policy and Economic
4 Development, Indian Affairs
U.S. Department of Interior
5
Welcome:
6
TARA SWEENEY
7 Assistant Secretary, Indian Affairs
U.S. Department of Interior
8
DANIEL KOWALSKIT
9 Counselor to the Secretary
U.S. Department of Treasury
10
Consultation Presentation:
11
TARA SWEENEY
12 Assistant Secretary, Indian Affairs
U.S. Department of Interior
13
14
15
16
17 * * * * *
18
19
20
21
22
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1 Director of the Senate Budget Committee.

2 I still have a number of friends on

3 Capitol Hill, including on Indian Affairs. 1 am

4 not an expert on Tribal issues, but | have worked
S while at Treasury on matters affecting Tribes with
6 respect to Opportunity Zones. 1 worked with your
7 representatives to come to a workable solution to
8 the relevant i1ssue, which was leasing as far as

9 Tribal lands are not able to sold and how we could
10 use that in the Opportunity Zone framework. |1

11 think we worked together to come to a solution

12 that fits the statute and also fits the needs of
13 the community. |1 hope that we -- | am confident
14 actually that we will do the same here.

15 What i1s the Coronavirus Relief Fund?

16 It"s a $150 billion one-time grant program set up
17 in the CARES Act. $150 billion in total, $8

18 billion earmarked for Tribes, $3 billion earmarked
19 for territories in the District of Columbia. The
20 funds must be used for Covid-19 expenditures above
21 baseline for the period March 1, 2020 through

22 12/31/2020. We anticipate that the funds will be

Anderson Court Reporting -- 703-519-7180 -- www.andersonreporting.net
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distributed on or about April 24, 2020, Friday the
24th. And so that's what we are working for
there. There are special rules that apply to the
Tribal distribution. And, you know, we will work
to figure out what that means together.

What does Treasury want from this
Consultation? Really, ultimately, we want a fair
and transparent method for allocating these funds.
We also need to arrive at it quickly because April
24 is not that far away and the statute told us to
get those funds to the communities within 30 days
of enactment. Treasury 1s responsible for
determining the allocation of the funds. We take
seriously the directive to ensure that all amounts
available are distributed to the Tribe and Alaskan
Native villages that are eligible for the funding.
But we also take seriously Congress’ instructions
On how funds are to be used. If there are
clarifications about how funds might be used, some
of those will need to be addressed by Congress and
will be beyond the scope of what we can do here.

We do need to keep within the four corners of the

Anderson Court Reporting -- 703-519-7180 -- www.andersonreporting.net
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1 questions. The first question comes from Darrell

2 G. Seki, Sr., Chairman. Your line is open.

3 MR. CRUZ: Hey, operator. I can't hear

4 you and I'm sure others on the line can't hear

5 you.

6 OPERATOR: My apologies. I'll see if I

I can fix the line. One moment please. And my

8 apologies. Is this better? My apologies.

9 MR. CRUZ: There you go.

10 OPERATOR: Darrell G. Seki, Sr.,

11 Chairman, your line is open.

12 MR. SEKI: This is Darrell G. Seki, Sr.,

13 Chairman of Red Lake.

14 The thing I want to talk about is we

15 serve —-- Red Lake serves a resident population of

16 15,000 members, land base of 850,000 acres in

17 Northern Minnesota. We operate a commercial

18 fishery, other enterprises, including traditional

19 food business. We also have three small casinos

20 and revenues are very critical to support our

21 Tribal and community service programs. Many of

22 these the Federal Government does not provide any
Anderson Court Reporting -- 703-519-7180 -- www.andersonreporting.net
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financial support. We are supporting a funding
methodology that provides direct funding to Tribal
Governments and provides the funding to provide
relief from the costs we are incurring and expect
to incur as a result of the closure of daily
operations, the shuttering of the travel program
and enterprises, and our need to obtain increases
resources to protect our community from this
pandemic.

Because of this we need clarity on what
parameters Treasury and DOI considers eligible for
the relief funds. We hope Treasury and DOI
consider a methodology that takes into account
population, possibly as a layer above some base
level of funding for each Tribe. We also support
direct funding from the Department of Interior
through our existing BIA self- governance compacts
and 638 contracts. In addition, the funds are
meant to support Tribal Governments and there
should be no funding held back by the Department
of Interior as administrative costs for their use.

And considering how funds are distributed, there

Anderson Court Reporting -- 703-519-7180 -- www.andersonreporting.net
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1 expenditures are, Jjust as the states are being
2 allowed to do. We support using an existing
3 funding distribution model, such as
4 self-governance, the 638 funding agreement for
5 rapid disbursement of funding to the Tribes. We
6 also have some concerns around our furloughed
7 workers and request that the Department of
8 Interior consult with the Department of Labor to
9 assess the impacts of the pandemic on those
10 workers to develop policies that will sustain our
11 Tribal economy.
12 ATNI also supports reasonable based
13 funding approaches for every Tribal government,
14 and we believe the population can be a factor that
15 included (inaudible) citizens and potentially the
16 number of employees of the Tribe.
17 I would also like to add in that we
18 support the Northwest Portland Area Indian Health
19 Board's recommendations as outlined in the letter
20 you'll be receiving soon.
21 That's all the comments I have for now
22 and appreciate the opportunity.

Anderson Court Reporting -- 703-519-7180 -- www.andersonreporting.net
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1

So thank you for this opportunity folks.

2 And I appreciate the hard work by the leadership

3 in Treasury and the Department of Interior with

4 regard to this matter.

5 So I'll try to keep our comments brief.

6 Our Tribe totally supports the recommendations of

7 ATNI, NCAI, and NAFOA, who have made good

8 recommendations with regard to how these resources

9 can be distributed. We agree that when it comes

10 the distribution base, that you need to look

11 seriously at a base number that would be

12 reasonable and fair for all Tribes, small and

13 large, so that the smaller Tribes who have smaller

14 bases get a reasonable amount of relief, as

15 intended by the Act.

16 And then we believe that population is a

17 factor simply because people to serve, and so it's

18 more relevant to the complexity of each of the

19 Tribes and each of their areas. So we think that

20 that is definitely appropriate.

21 We agree that with regard to

22 expenditures that we have -- that the rules to the
Anderson Court Reporting -- 703-519-7180 -- www.andersonreporting.net
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1 consulted and that's the funding mechanism that we
2 have today. So I support that.

3 I do need to say that population does

4 need to be a factor here, as other Tribes I have

5 heard say that as well.

6 So I don't want to take up too much more

I time. I know that here are a lot of Tribes

8 probably waiting, as I was, to offer input, but.

9 I also support that as a threshold there
10 should be a minimum about, but that should not be
11 all that there is. But to expedite the funds and
12 to get them out, that might be a place to start.
13 I agree with most -- well, one thing I
14 want to say is that I don't believe that there
15 should be a list for priorities, as with states.
16 It's our discretion. Certified funds go to the
17 annual audit for review. And should there be
18 another opportunity, I highly encourage for the
19 Treasury and all departments -- I know you're
20 agencies and you don't lobby, but the need in
21 Indian Country is great, it's vast, and this 1is
22 just the tip of the iceberg.

Anderson Court Reporting -- 703-519-7180 -- www.andersonreporting.net
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1 You know, and there's such a heavy criteria that
2 we're not being able to proactively test to see

3 who 1is actually testing positive or may already be

4 carrying the virus here within the boundaries of

5 the Pine Ridge.

6 Thank you.

7 MR. CRUZ: Thank you, President Bear

8 Runner.

9 MR. KOWALSKI: I have a question for the
10 President. So what do you think about land mass
11 as an indicator of relative need? We've heard a
12 number of people talk about population and you
13 talk about the size of your Tribal land. How well
14 correlated is that to needs in your view?

15 MR. BEAR RUNNER: Well, you know, that

16 has a tremendous -- I mean 1t creates a tremendous

17 need because like our ambulances are school buses.

18 Again, our roads are already, you know, almost

19 nonexistent. You know, they're deteriorating

20 fast. And so it creates a snowball effect that

21 one, the vehicles. That it's having -- our

22 emergency vehicles are being mileaged out. And
Anderson Court Reporting -- 703-519-7180 -- www.andersonreporting.net
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1 continue. We are going to be starting with

2 layoffs and furloughs, which will be starting

3 soon. But even at that we've elected to pay

4 health benefits for the next two months for those

5 furloughed employees.

6 What we're looking for is clarity and

I direction as to what impacts will qualify for

8 inclusion in this. Again, we're asking to use

9 that expansive reading of the language that you

10 said 1s your intent as we go forward with this.

11 And as far as a formula, I understand

12 the population base coming forward and the issues

13 that Tribes have with small Tribes versus Large

14 Tribes, Large land based, but we believe one of

15 the factors that also needs to be factored in --

16 and it fits within the economic factor of what

17 this means -- is the number of employees that a

18 Tribe has.

19 And so I just thank you for the time

20 again to hear our concerns and our comments, and

21 look forward to some quick responses.

22 MR. CRUZ: Thank you, Vice Chairman
Anderson Court Reporting -- 703-519-7180 -- www.andersonreporting.net
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Gobin. Dan?

MR. KOWALSKI: Thank you. Thank you for
putting employees as another thing that we need to
think about in our weighting scheme that we may
have to come up with. Appreciate that.

MR. CRUZ: Thank you, sir. Operator,
we're ready for the next caller.

OPERATOR: The next caller 1s Lawrence
Solomon. Your line 1is open.

MR. SOLOMON: Good morning, or good
afternoon. This is Lawrence Solomon, Lummi
Nation. Tara Sweeney, Dan Kowalski, thank you for
taking time and we appreciate this Consultation
today.

In Lummi we have 17 confirmed positive
cases of Coronavirus. So this is why we
appreciate this Consultation today. Today we are
working together, protecting our elders, our
history, our elders, our culture, our children,
and our future. The Lummi Nation is located in
Washington State, which is ground zero for the

Covid-19 pandemic in the United States. We share

Anderson Court Reporting -- 703-519-7180 -- www.andersonreporting.net
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1 space because our local hospital is too small.
2 The alternative care site 1s estimated to cost our
3 Tribe $3.8 million. Our disaster related health
4 visits in emergency rooms 1in Washington State are
5 close to 100,000 over the last 3 months.
6 So we share the important message that
I we cover healthcare first and foremost in our
8 hearts, in our minds, and in our actions moving
° forward.
10 So this 1s one of our questions, what
11 would a formula methodology to allocate the $8
12 billion look like?
13 That's my question to you, but I want to
14 continue on.
15 We recommend that the current Indian
16 Health Service methodology through our Tribal once
17 a year Funding Agreement, these funds have been
18 negotiated between sovereign Tribal Nations and
19 the Federal Government -- the mechanism is already
20 in place. What qualifies as an expenditure
21 related to Covid- 19?7 The Covid-19 pandemic has
22 demonstrated that the Tribal Nations need
Anderson Court Reporting -- 703-519-7180 -- www.andersonreporting.net
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1 investment in public health and in public health

2 infrastructure. Our public health team expects

3 this virus to be a reoccurring event, much like

4 the flu. An investment in public health

5 infrastructure will help Tribes better respond to

6 future public health crises.

7 We will also submit a letter and

8 comments. Wash your hands, stay home, stay safe.

9 (Speaking in native language) Thank you.

10 MR. CRUZ: Thank you, sir. Treasury?

11 MR. KOWALKSI: Yes, thank you. I can

12 tell you that I don't really know what a

13 distribution looks like at this point. That I

14 think is the point of the Consultation. I know we

15 are interested in working with BIA and learning

16 from BIA what models are out there for

17 distributing funds. And it's good to hear that

18 you think that there's one that may be appropriate

19 for this particular crisis in the IHS, and that

20 may be something to look at.

21 I think the types of expenditures that

22 you mentioned in your comments really are the
Anderson Court Reporting -- 703-519-7180 -- www.andersonreporting.net
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1 I think once we have that done and once
2 we complete this Consultation process and weigh
3 the additional comments that we will receive today
4 and in written form -- although we do hope you get
5 your written form in sooner rather than later --
6 to then move more on the actual formula for
7 distribution. I think we have somewhat determined
8 that a formula makes sense. It's hard to do
9 anything other than a formula in the time that's
10 available and the statute is pretty specific about
11 when the funds should go out. We respect that and
12 we also think that, you know, the costs are
13 occurring now in real time, so that, you know, you
14 should get the funds that the Federal Government
15 promised you as soon as we can get them out.
16 Always looking for more discussion on
17 what's the appropriate way to balance out the
18 competing needs and equities in that distribution
19 formula. I very much enjoyed participating in
20 this Consultation and this conversation last week
21 and I look forward to the next few hours of
22 additional conversation.
Anderson Court Reporting -- 703-519-7180 —- www.andersonreporting.net
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allocated under Title V for nearly all Covid-19
relief funding.

Recommended formula criteria for
distribution of funds, the NHBP is aware that both
Treasury and Interior officials have a preference
for utilizing a simple formula or criteria for
distributing these funds within Indian Country in
order to expedite delivery of these critically
needed funds. The NHBP urges Treasury to
recognize that a one size fits all approach will
inevitably result in inequities and fail to
account for regional and tribal specific impacts.
According to the NHBP, we do not support a formula
based on a single criteria such as Tribal
population. Tribal population alone will not
account for the degree to which the total Tribal
population depends on Tribal Government programs
and services and the additional burden costs a
Tribal Government may be experiencing as a result
of this pandemic. We believe a blended formula
that provides a guaranteed minimum amount of

assistance to even those Tribes that may not have
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1 went back to the Act and its intent to provide
2 relief funding for Tribal budget deficits caused
3 by the Coronavirus. There is no formula
4 contemplated in the Act. And it is our strong
5 belief that we need to have a process that is need
6 based. I will repeat, that is need based. I know
7 that some have commented that based on the
8 expedited timeframe to disburse the funds there
9 isn't enough time for an application process or
10 for Tribes to be able to provide a self-certified
11 estimate of their individual needs, but I
12 fundamentally disagree with that conclusion,
13 everyone.
14 Each Tribe has all the information it
15 needs to prepare a certified estimate of needs and
16 we must do that, all of us. There is information
17 that all Tribes have that is readily available and
18 can be completed in an hour or two. And that is
19 what the Act anticipates.
20 One, the 2019 budget, two, the Tribe's
21 budget for FY 2020, including anticipated revenue
22 sources to support it, and an estimate by month of
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1 the deficits being caused to those Tribal budgets
2 by increased costs and decreased revenues to
3 support the budgets, excluding any planned savings
4 or per capital payments. Since none of us know
5 when we'll be able to reopen our businesses, our
6 enterprises, we should provide an estimate that 1is
7 based on reopening on May 1 as we all hope, but
8 also by June 1, as 1t seems more realistic.
9 Tribes should submit this Covid-19
10 relief estimate to Treasury with a certification
11 that states that this is a good faith estimate on
12 its part of what it can expend on Covid-19 costs
13 as required under the Act. This type of estimate
14 of needs could be easily reviewed by the agency
15 and would also provide a realistic view of the
16 actual needs of Indian Country.
17 This is important. We must show the
18 actual needs of Indian Country to Congress. When
19 we went to Congress -- and as you know, Tribal
20 Leaders, we proposed $20 billion for the Tribal
21 relief fund -- we were told by our congressional
22 representatives that we couldn't justify our
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1 numbers. If we don't take the time now, and there
2 is still time to do this within the timeframe
3 remaining, then we will end up shortchanging
4 Indian Country in the end because we won't be able
5 to show that we need additional infusions of
6 funding at a later date.
7 We also feel strongly that there should
8 be a minimum reserve for each Tribal Nation. No
9 one should be left behind during this crisis.
10 That is not who we are as Indian People. I also
11 think a cap for this round of funding would also
12 be necessary to ensure there is enough funding to
13 go around and to make sure all of our unigque needs
14 can be met. The fact that the House has now
15 started a process to add additional funds for
16 Tribes in the fund should alleviate some concerns
17 from Tribes that a cap might leave them with
18 insufficient funding to meet their actual needs.
19 The Community submitted comments to the
20 agency —-- on Tuesday we submitted our comments and
21 we may submit supplemental comments based on
22 today's Consultation.
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Coronavirus Relief Fund
Allocations to Tribal Governments
May 5, 2020

The CARES Act reserves $8 billion from the Coronavirus Relief Fund (the Fund) for payments to Tribal
governments and provides that the allocation of payments to Tribal governments is to be determined by
the Secretary of the Treasury in consultation with the Secretary of the Interior and Indian Tribes.!

Consultation process

In accordance with Treasury’s Tribal consultation policy, Treasury and the Bureau of Indian Affairs
conducted two telephonic Tribal consultations with Tribal leaders and received written comments from
Indian Tribes. Treasury also appreciates the submissions made by Indian Tribes in response to Treasury’s
request for information.

Allocation determination

The CARES Act provides that the Tribal allocation is to be “based on increased expenditures of each such
Tribal government (or a tribally-owned entity of such Tribal government) relative to aggregate
expenditures in fiscal year 2019 by the Tribal government (or tribally-owned entity)” and “determined in
such manner as the Secretary [of the Treasury] determines appropriate to ensure that all amounts” are
distributed to Tribal governments.?

Based on a reasonable assessment of the reliability, verifiability, and relevance of available data and after
consulting with the Bureau of Indian Affairs and Indian Tribes, Treasury has determined that it is
reasonable and appropriate to allocate payments based on a formula takes into account population data,
employment data, and expenditure data. This determination is also based on considerations of
administrative feasibility—a particularly important factor in light of the need for prompt payment to
Tribal governments to meet immediate needs.

By necessity and due to the statutory design, any allocation formula will yield only an estimate of
increased eligible expenditures, and the statute therefore grants the Secretary discretion to devise a
formula that the Secretary deems appropriate to ensure that all amounts are distributed to Tribal
governments.? It is of course unknown at present what a Tribal government’s increased expenditures will
be over the course of the period beginning March 1, 2020, and ending December 30, 2020, during which
expenses to be covered using payments from the Fund may be incurred.* Treasury determined that it
would not be appropriate to rely entirely on Tribal governments’ fiscal year 2019 expenditures in making
allocations, e.g., by providing payments to each Tribal government based on a fixed percentage of such
Tribal government’s fiscal year 2019 expenditures.

Treasury believes the allocation of payments should be focused on, to the extent administratively feasible,
necessary expenditures that are due to the public health emergency, which are the only expenditures that
may be made using payments from the Fund.> Treasury observed wide variability in expenditures
reported by Tribal governments that appears to be related to differences in the extent to which Tribes and
tribally-owned businesses engage in business activities. Although Treasury interprets the CARES Act to
permit the provision of certain economic support to affected businesses, not all business expenses will be
eligible. Treasury expects that Indian Tribes with less extensive tribally-owned businesses (and therefore

! See section 601(c)(7) of the Social Security Act, as added by § 5001(a) of the CARES Act.
2 See id.

3 See id.
4 See id. at section 601(d)(3).

5 See id. at section 601(d)(1).
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lower overall expenditures) will have a proportionately greater increase in eligible expenditures than
those Tribes whose prior year expenditure amount would include expenditures associated with large
tribally-owned businesses.

In contrast, Tribal population is expected to correlate reasonably well with the amount of increased
expenditures of Tribal governments related directly to the public health emergency, such as increased
costs to address medical and public health needs. The Federal government also has reliable and
consistently-prepared data for this key variable, discussed further below, that permits payments to be
made at this time. Given the importance of providing funding as soon as possible to Tribal governments
to address health and human services costs and other costs directly related to COVID-19, Treasury has
determined to distribute 60 percent of the $8 billion reserved for Tribal governments immediately based
on population.

Treasury will distribute the remaining 40 percent of the $8 billion reserved for Tribal governments based
on employment and expenditures data of Tribes and tribally-owned entities. The use of employment data
is expected to correlate reasonably well with expenditures related to effects of the emergency, such as the
provision of economic support to those experiencing unemployment or business interruptions due to
COVID-19-related business closures. Data relating to expected increased expenditures is expected to
correlate reasonably well with the variability in the per person costs of service delivery in different tribal
environments. Treasury believes it is important to ensure that this data is as consistent across Tribal
governments as possible and for that reason intends to request additional information in the near future
from Tribal governments as to their employment and expenditures. Treasury intends to determine the
specific weight given to employment and expenditure data after receiving such additional submissions.
Final payments will be made after data on employment and expenditures are received, reasonably
verified, and accounted for in the allocation formula.

Treasury determined that the total number of land acres held by the Tribal government and any tribally-
owned entity would not provide a useful indicator of increased expenditures. Although the total number
of land acres can indicate increased costs of providing services over a larger area, particularly in remote
locations, there are some areas that are so sparsely populated that reliance on this factor likely would
overstate the increased marginal costs of Tribal governments in these areas.

Tribal population data

For purposes of the payments based on Tribal population, Treasury will refer to the Tribal population data
used by the Department of Housing and Urban Development (HUD) in connection with the Indian
Housing Block Grant (IHBG) program.® This population data is based on Census Bureau data, and Tribal
governments are familiar with it and have already been provided the opportunity to scrutinize and
challenge its accuracy.’

The IHBG program allocation formula uses the American Indian and Alaska Native population count as
determined by the Census of each Tribe’s “formula area.”® Although the definition of “formula area” was
developed by HUD for the specific context of the IHBG program, the formula area corresponds broadly
with the area of a Tribal government’s jurisdiction and other areas to which the Tribal government’s

¢ The IHBG formula includes total American Indian and Alaska Native (AIAN) population as part of the needs
component. The remainder of the IHBG formula will not be referenced by Treasury in making payments from the
Fund.

7 See 24 C.F.R. §§ 1000.330(c), 1000.336.
8 See id. at § 1000.302.
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provision of services and economic influence extend. The IHBG formula area is also useful because it
incorporates adjustments to address overlapping jurisdictions.

The IHBG population data used by Treasury for the Fund allocation is available from HUD.? For Indian
Tribes not included in the IHBG population data, HUD provided population figures at Treasury’s request.
Treasury will not include state-recognized Tribes that participate in the IHBG program but that are not
Indian Tribes as defined by Title V of the CARES Act. Treasury will follow the IHBG practice of
calculating a payment amount for each Tribal government based on single-race and then multi-race data
and allocating the larger calculation amount for each Tribe.!°

Minimum payment amount

The population-based allocation will assign a minimum payment of $100,000 to the smallest Indian
Tribes as set forth in step 2, below. Only Tribal governments with a population of less than 37 will
receive the minimum payment. The decision to apply a minimum payment to such Indian Tribes reflects
the greater relative significance that variations in population would have at the low end of the range and
the greater marginal costs that small Indian Tribes have in providing services to their people. The
establishment of this minimum amount also reflects the clear desire expressed by a substantial number of
Indian Tribes during the Tribal consultation process and is set at an amount that should allow funds to be
used by Tribes of this size for eligible expenditures.

Alaska Native corporations

As previously stated, Treasury, after consultation with the Department of the Interior, has concluded that
Alaska Native regional and village corporations as defined in or established pursuant to the Alaska Native
Claims Settlement Act are eligible to receive payments from the Fund. Payments are not being made to
the Alaska Native corporations at this time due to pending litigation.

Population-based component of allocation formula
The allocation will result from Treasury taking the following steps:

Step 1. Calculate the pro-rata payment for each Tribal government based on single-race and then
multi-race data for each Tribe’s IHBG formula area, and use the larger result for each Tribal
government.

Step 2. Assign a minimum payment of $100,000 to those Tribal government that would
otherwise receive less than that amount under step 1.

Step 3. For Tribal governments that would receive a payment greater than the minimum, a pro-
rata reduction is made for those amounts above the minimum for each Tribe so that the total
amount for all Tribes does not exceed $4.8 billion.

9 See https://www.hud.gov/sites/dfiles/PIH/documents/FY %202020%20Final%20Allocation%20Single-Multi.xIsx.
(This footnote was updated on August 11, 2020, to provide the correct URL.)

19 Prior to 2000, the Census required a person to choose a single racial category. Starting in 2000, a person was
allowed multiple responses. For example, a person with mixed ancestry could report that they were both AIAN and
Asian. Since 2006, successive appropriations acts have directed HUD to run the IHBG formula twice—once
counting the needs of all persons who report that they are AIAN, whether they say they are AIAN alone or AIAN in
combination with some other race, and then again counting only the needs of persons who identify solely as AIAN.
A Tribe’s allocation is based on the definition—either AIAN alone or the broader definition of multi-race AIAN—
which provides it with a higher share of total funds. See, e.g., Further Consolidated Appropriations Act, 2020,
Public Law 116-94, Div. H, Title II; 133 Stat 2534, 2985.
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Coronavirus Relief Fund
Allocations to Tribal Governments
June 12, 2020

The CARES Act reserves $8 billion from the Coronavirus Relief Fund (the Fund) for payments to Tribal
governments and provides that the allocation of payments to Tribal governments is to be determined by
the Secretary of the Treasury, in consultation with the Secretary of the Interior and Indian Tribes.*

On May 5, 2020, the Department of the Treasury announced the Secretary of the Treasury’s
determination to allocate payments to Tribal governments based on population, employment, and
expenditure data, and Treasury began making payments of population-based amounts on that date. In
order to ensure to the greatest extent feasible that employment and expenditure-based payments would be
allocated using data that is as consistent across Tribal governments as possible, Treasury requested
additional information from Tribal governments as to their employment and expenditures, as discussed
below. Treasury stated at the time of the first distribution that it intended to determine the specific weight
given to employment and expenditure data after receiving such additional submissions. As discussed
below, this determination has been made, and Treasury is making a second distribution of payments to
Tribal governments today.>

Employment and expenditure data

Treasury requested that, for each calendar quarter of 2019, Tribal governments submit the number of their
employees and the number of employees of any entity of which the Tribal government owns at least 51%
of the ownership interests. To ensure consistency, Tribes were required to use the employee numbers
submitted to the IRS on Form 941.

Treasury also requested that Tribal governments provide the total amount of government expenditures,
other than capital outlays and debt service costs, for the 12 months of the 2019 fiscal year and break out
the amount of federal financial assistance represented in the total government expenditure figure. Tribal
governments were required to provide documentation supporting these figures.

Treasury has determined to distribute 30 percent of the $8 billion reserved for Tribal governments based
on the employment data of Tribes and tribally-owned entities and 10 percent of the $8 billion reserved for
Tribal governments based on tribal total government expenditures for the 12 months of the 2019 fiscal
year (subject, in each case, to the amount of the reserve described further below). The greater weight
placed on employment data responds to comments received during the tribal consultations that the
allocation formula should account for the economic impact that a Tribe’s business enterprises have in the
community where the Tribe is located. Tribes made clear the importance of being able to maintain their
tribally-owned businesses, including by providing payroll support to compensate for stay-at-home orders,
social distancing measures, and other costs brought about by COVID-19. The relatively smaller weight
placed on tribal expenditure amounts is appropriate because payments have already been made on the
basis of population, and both population and expenditure amounts are expected to correlate to a similar
extent with similar categories of COVID-19 related expenses of Tribal governments.

1 See section 601(c)(7) of the Social Security Act, as added by § 5001(a) of the CARES Act.

2 As previously stated, Treasury, after consultation with the Department of the Interior, has concluded that Alaska
Native regional and village corporations as defined in or established pursuant to the Alaska Native Claims
Settlement Act are eligible to receive payments from the Fund. Treasury has accepted payment requests from such
corporations and asked them to submit supplemental information. They are also included in the computations
below, but payments are not being made to the Alaska Native corporations at this time due to pending litigation.

1
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Reserved funds

At this time, Treasury has determined to reserve $679 million from amounts that would otherwise be paid
to Tribal governments, which represents an estimate of the difference in total payment amounts to Tribal
governments if Treasury had made population-based payments based on tribal enroliment data provided
by the Bureau of Indian Affairs, rather than the Census-based Indian Housing Block Grant data used for
the first distribution as announced on May 5, 2020. These reserved funds would be available to resolve
any potentially adverse decision in litigation on this issue with respect to payments from the Fund to
Tribal governments. In particular, given that the Judgment Fund is unavailable to compensate plaintiffs
seeking additional CARES Act payments, this reserve is intended to enable Treasury, if necessary, to
address claims for additional payment presented in litigation. Although Treasury is not required to
maintain this reserve, Treasury has concluded that it is a prudent course at this stage as a policy matter.

Employment-based component of allocation formula
The allocation based on employment data will result from Treasury taking the following steps:

Step 1. By Tribe, sum reported tribal employment and tribal entity employment for each quarter
of 2019.

Step 2. Calculate the non-zero annual average of the summed quarters one through four obtained
in Step 1.

Step 3. Calculate the pro-rata® payment for each Tribal government, based on the annual
employment averages obtained in step 2.

Expenditure-based component of allocation formula

The allocation based on tribal total government expenditures will result from Treasury calculating the
pro-rata* payment for each Tribal government, based on 2019 tribal total government expenditures.®

3 More specifically, this step sums the non-zero annual employment averages obtained in step 2 for each Tribe to
obtain total annual average employment for all Tribes combined. Each Tribe’s step 2 employment average is then
divided by that total average employment amount to obtain the share of total employment for each Tribe. This tribal
share is then multiplied by the amount being allocated, 30% of $8 billion, or $2.4 billion.

4 More specifically, this step sums total government expenditures for each Tribe to obtain total government
expenditures for all Tribes combined. Each Tribe’s total expenditures are then divided by those combined total
expenditures to obtain the share of total expenditures for each Tribe. This tribal share is then multiplied by the
amount being allocated, or 10% of $8 billion, or $800 million.

® Treasury did not use the information collected on federal financial assistance in the allocation formula. Treasury
determined that, because of wide differences in the proportion of federal financial assistance to total assistance
among different Tribes, total expenditures was the better indicator of the full costs of Tribal governments.

2
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Coronavirus Relief Fund
Frequently Asked Questions on Tribal Population
June 4, 2020

Why did Treasury allocate funding based on Tribal population using the Decennial Census
total American Indian Alaskan Native (AIAN) data used by the Department of Housing
and Urban Development (HUD) in its Indian Housing Block Grant Program (IHBG)?

Treasury used the Decennial Census data on AIAN population that is used in the IHBG program
after making the determination that it is the most consistent and reliable metric on which to base
the allocation of payments to Tribal governments. The methodology for calculating population
for the IHBG formula was developed through negotiated rulemaking with tribes in the mid-
1990s and has been reconsidered over the years, including a negotiated rulemaking session that
concluded in 2016. Using these data, which are updated annually using the Census Bureau’s
Population Estimates Program (PEP) to reflect demographic shifts that have occurred at the
county level, provides consistency between Tribal governments and states and local
governments. Treasury used PEP data to allocate funding to the state and local governments
under the CARES Act. Tribal governments are familiar with these data, and have had the
opportunity to challenge them in the past. Finally, the data has been used in other funding
formulas that disburse payments to tribes. '

What population data did Treasury use for Indian Tribes not included in the IHBG
population data?

Treasury requested population data from HUD for the three federally-recognized Indian Tribes
that are not included in the IHBG population data. Those Indian Tribes are: Mohegan Tribe of
Indians of Connecticut, Prairie Island Indian Community, and Chicken Ranch Rancheria of Me-
Wuk Indians.”

Although they do not participate in the IHBG program, these tribes do have Decennial Census
data attributed to their defined formula areas under the IHBG program. HUD provided the
following population figures for each of the tribes by applying the PEP adjustments in the same
manner as is done for tribes that do participate in the IHBG program.

Tribe Single Race | Multi Race
Chicken Ranch 1 1
Mohegan 28 32
Prairie Island 195 219

Treasury used this data in the allocation methodology.

! For example, the funding formula under the Tribal Transportation Program, established to address the
transportation needs of Tribal governments throughout the United States, is calculated, in part, using the same
Decennial Census AIAN population used in the IHBG program. See 23 U.S.C. 202(b)(3)(B).

2 These tribes formally withdrew from the IHBG program and asked HUD not to be included in the IHBG formula
allocation.
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Why did Treasury not use the tribal enrollment data as a proxy for population data?

Tribal enrollment does not provide a consistent measure of tribal population across tribes. Tribal
enrollment criteria are set forth in tribal constitutions, articles of incorporation, or ordinances,
and vary from tribe to tribe.> Additionally, tribal enrollment data does not necessarily
distinguish between members living within the tribal area from those living outside the tribal
area. Instead, “formula areas”, as incorporated in the IHBG population data, correspond broadly
with the area of a Tribal government’s jurisdiction, where it provides services, and include
adjustments to address overlapping jurisdictions.

Our tribe’s enrollment data is substantially larger than the Decennial Census AIAN
population data. Can you explain the difference?

The IHBG program population count is tied to each tribe’s formula area — a specific geographic
area attributed to each tribe. Because tribal enrollment does not necessarily distinguish between
those living inside and outside of the tribal area, tribal enrollment can significantly differ from
the Decennial Census AIAN population data used in the IHBG program.

Why did Treasury not use the population estimates from the American Community Survey
(ACS) data?

Treasury did not use ACS population data because the ACS sampling and weighting is based at
the county level and since tribal areas are sub-county entities, the tribal population can fluctuate
substantially from year-to-year.

3 https://www.doi.gov/tribes/enrollment.
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[ORAL ARGUMENT HELD SEPTEMBER 11, 2020]
Nos. 20-5204, 20-5205, 20-5209

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

CONFEDERATED TRIBES OF THE CHEHALIS RESERVATION, ET AL,
Plaintiffs-Appellants,

V.

STEVEN T. MNUCHIN, in his official capacity as Secretary of U.S. Department of
the Treasury,

Defendant-Appellee,

AHTNA, INC,, et al.,

Intervenors for Defendant-Appellees.

On Appeal from the United States District Court for the District of Columbia

RESPONSE TO PLAINTIFFS’ EMERGENCY MOTION
TO SUSPEND LAPSE OF APPROPRIATION

Plaintiffs seek emergency relief designed to protect their ability to secure the
funding at issue in this litigation even after the relevant appropriation is scheduled to
lapse. While the federal government shares plaintiffs’ desire to ensure that the
congressionally appropriated funds can be disbursed to the proper parties at the
conclusion of this litigation, no emergency order is necessary at this time to provide
such assurance. Accordingly, plaintiffs’ motion should be denied, without prejudice to

the parties’ ability to obtain an order at a later time—Ilikely from the district court—to
1
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the extent that such an order would be necessary to ensure that the Department of the
Treasury has authority to disburse the funds at issue.

1. These consolidated appeals concern the federal government’s distribution of
$8 billion of emergency funds pursuant to the Coronavirus Aid, Relief, and Economic
Security Act. Confederated Tribes of the Chenalis Reservation v. Mnuchin, No. 20-5204, slip
op. 7-9 (D.C. Cir. Sept. 25, 2020); see 42 U.S.C. § 801. The statutory appropriation is
for payments “for fiscal year 2020,” which ends September 30, 2020. I4. § 801(a)(1),
O®).

Three groups of federally recognized Indian tribes sued the federal government,
secking to enjoin any payments that might be made to Alaska Native Corporations, and
the district court consolidated the cases. Confederated Tribes, slip op. 8. After the district
court issued a preliminary injunction, a number of Alaska Native Corporations
intervened as defendants, and, on June 20, the district court granted summary judgment
for the federal government and intervenor defendants. Id. On July 7, the district court
entered an injunction pending appeal that barred the government from paying any
funds to the Alaska Native Corporations until the eatlier of September 15 or a merits
decision by this Court. Id. at 9.

This Court expedited the appeals and held oral argument on September 11.
7/21/20 Otder; 7/22/20 Order. On September 14, the Coutt issued an order enjoining
the government “from disbursing or otherwise paying Title V funds to any Alaska

Native regional or village corporations pending resolution of these consolidated

2
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appeals.” Order (Sept. 14, 2020). On September 25, the Court issued an opinion
holding that Alaska Native Corporations are not eligible to receive funds and therefore
reversing the grant of summary judgment to the government and the intervenors, as
well as the denial of summary judgment to the plaintitfs. Confederated Tribes, slip op. 24.
The mandate has not issued.

2. Plaintiffs believe that, once there is a final judgment, the Secretary will have
the authority to disburse the funds at issue, even after September 30, 2020. See
Mot. 10-14. The government agrees that the Secretary will be able to disburse the
funds, although depending on the precise circumstances the parties might first need to
obtain an appropriate judicial order authorizing that disbursement. As the government
informed plaintiffs, “[tjhe Treasury Department believes that if no one seeks further
review or if the D.C. Circuit’s decision is upheld, then the district court could, after
September 30, use its equitable powers to direct the Department to pay funds to non-
ANC entities.” Mot. 4 (quoting email from government counsel to plaintitfs’ counsel).
Because all parties to this case share the goal of ensuring that the funds can be disbursed,
there is no reason to doubt that such an order would issue at the appropriate time if
necessary.

The government’s agreement that it would be able to disburse funds to plaintiffs
after September 30 with an appropriate court order at that time—and the parties’
common interest in obtaining such an order—should obviate any need for the

requested emergency injunction against the lapse of the appropriation. To obtain an

3
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injunction, a movant must establish that the requested relief is necessary to prevent an
irreparable injury that is “certain” and “of such imminence that there is a ‘clear and
present’ need for equitable relief.” Olu-Cole v. E.L. Haynes Pub. Charter Sch., 930 F.3d
519, 529 (D.C. Cir. 2019); see also Wisconsin Gas Co. v. FERC, 758 F.2d 669, 674 (D.C.
Cir. 1985) (per curiam) (same for a stay). But the government has made clear that if
this Court’s recent decision becomes final, then a court could issue an appropriate
order, and the Secretary could pay the remaining funds to federally recognized tribes.
Accordingly, plaintiffs have not established a certain and imminent harm that would
warrant an injunction.

3. The plaintiffs have advanced several theories for why, without any further
order of a court, the government would be free to pay additional funds to federally
recognized tribes. See Mot. 12-14. The Treasury Department will take these theories
under advisement in considering how to ensure that once there is a final judgment, the
remaining funds can be appropriately disbursed. For present purposes, however, it is
sufficient that the Treasury Department believes that even if it could not disburse the
remaining funds after September 30 on its own accord, it could do so pursuant to an
appropriate court order, and that the Treasury Department intends to join the other
parties in securing any necessary order to ensure that the funds can be disbursed. As
plaintiffs stressed when seeking an injunction pending appeal (D. Ct. Doc. 100, at 19),
“[t]here is an equitable doctrine . . . that permits a court to award funds based on an

appropriation even after the date when the appropriation lapses, so long as the lawsuit

4
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was instituted on or before that date.” City of Houston v. Dep’t of Hous. & Urban Dev., 24
F.3d 1421, 1426 (D.C. Cir. 1994) (quotations and emphasis omitted, emphasis added).
Although a “first wave” of cases addressed appropriation lapses by “enjoin|ing]
the statutory expiration of budget authority,” as plaintiffs seek here, it is now established
that courts may authorize the expenditure of funds “after the funds have expired for
obligational purposes.” 1 U.S. Gov’t Accountability Oftice, Principles of Federal
Appropriations Law 5-83 (3d ed. 2004).! “As long as the suit is filed prior to the expiration
date,” as it was here, “the court acquires the necessary jurisdiction and has the equitable
power to ‘revive’ expired budget authority.” Id. at 5-85. Accordingly, once there is a
final judgment in this case, a court can authorize the government to disburse funds to
tederally recognized tribes. See City of Houston, 24 F.3d at 1426 (cited at Mot. 9); West
Virginia Ass’'n of Cmty. Health Centers, Inc. v. Heckler, 734 F.2d 1570, 1576-1577 (D.C. Cir.
1984); see also National Ass’n of Regional Councils v. Costle, 564 F.2d 583, 588 (D.C. Cir.
1977) (cited at Mot. 3, 8) (describing authority to “reallocate funds which had been
illegally awarded to the wrong category of recipients” and to “redirect[]” funds that have

already been obligated).

! Courts regulatly look to this GAO manual for principles of appropriation law.
See, e.g., Maine Community Health Options v. United States, 140 S. Ct. 1308 (2020).

* Pursuant to its interpretation of the CARES Act, the Treasury Depattment has
already obligated funds to the Alaska Native Corporations. An appropriation remains
available for five years after the expiration date of the appropriation to, among other
things, permit the liquidation of obligations incurred prior to such expiration date. See
31 US.C. § 1553(a). Accordingly, if the government or the intervenors seek further
review and the district court’s judgment were ultimately affirmed, no further order

5
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4. If the Court concludes that an injunction is nonetheless appropriate at this
time, the government respectfully suggests that the order provide that the expiration of
the appropriation of $8 billion for payments to Tribal governments in 42 U.S.C. § 801
is suspended pending further court order.

CONCLUSION

For the foregoing reasons, the motion should be denied. To the extent that the
Court believes an order at this time is necessary, the government respectfully suggests
that the Court enter an order stating that the expiration of the appropriation of $8
billion for payments to Tribal governments in 42 U.S.C. § 801 is suspended pending
further court order.

Respectfully submitted,

MICHAEL S. RAAB

DANIEL TENNY

[s/ Adam Jed

ADAM C. JED
(202) 514-8280
Attorneys, Appellate Staff
Civil Division, Room 7240
U.S. Department of Justice
950 Pennsylvania Ave., N.W
Washington, D.C. 20530

SEPTEMBER 2020

would be necessary. Thus, regardless of the outcome of any further review, the
government can make payment to the proper party: to federally recognized tribes if this
Court’s opinion is not disturbed on further review (possibly pursuant to a further order
of the district court) and to Alaska Native Corporations pursuant to the existing
obligation if the district court’s judgment is ultimately affirmed.
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Pnited States Qourt of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 20-5204 September Term, 2020

1:20-cv-01002-APM
1:20-cv-01059-APM
1:20-cv-01070-APM

Filed On: September 30, 2020

Confederated Tribes of the Chehalis
Reservation, et al.,

Appellees

Ute Tribe of the Uintah and Ouray Indian
Reservation, 20-cv-01070,

Appellant
V.
Steven T. Mnuchin, in his official capacity as
Secretary of U.S. Department of the Treasury,

et al.,

Appellees

Consolidated with 20-5205, 20-5209

BEFORE: Henderson*, Millett, and Katsas, Circuit Judges
ORDER

Upon consideration of the emergency motion to suspend statutory lapse of
appropriation and extend budget authority, the responses thereto, and the replies, it is

ORDERED that to ensure an opportunity for orderly review of this Court’s
September 25, 2020 decision, as well as the government’s ability to disburse the disputed
funds upon completion of the litigation, any expiration of the appropriation for Tribal
governments set forth in 42 U.S.C. 801(a)(2)(B) is hereby suspended. See Nat! Ass’n of
Reg’l Councils v. Costle, 564 F.2d 583, 588 (D.C. Cir. 1977). Itis

*Circuit Judge Henderson would deny the motion.
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Pnited States Qourt of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 20-5204 September Term, 2020

FURTHER ORDERED that this order will expire at 5:00 p.m. on October 30, 2020,
unless the federal government or the intervenor-appellees has by then filed either a petition
for rehearing en banc or for a writ of certiorari seeking review of this Court’s decision, in
which case this order will remain effective until seven days after final action by this Court or

the Supreme Court.

Per Curiam
FOR THE COURT:
Mark J. Langer, Clerk
BY: /s/
Amanda Himes
Deputy Clerk
Page 2
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Coronavirus Relief Fund
Frequently Asked Questions on Tribal Population
June 4, 2020

Why did Treasury allocate funding based on Tribal population using the Decennial Census
total American Indian Alaskan Native (AIAN) data used by the Department of Housing
and Urban Development (HUD) in its Indian Housing Block Grant Program (IHBG)?

Treasury used the Decennial Census data on AIAN population that is used in the IHBG program
after making the determination that it is the most consistent and reliable metric on which to base
the allocation of payments to Tribal governments. The methodology for calculating population
for the IHBG formula was developed through negotiated rulemaking with tribes in the mid-
1990s and has been reconsidered over the years, including a negotiated rulemaking session that
concluded in 2016. Using these data, which are updated annually using the Census Bureau’s
Population Estimates Program (PEP) to reflect demographic shifts that have occurred at the
county level, provides consistency between Tribal governments and states and local
governments. Treasury used PEP data to allocate funding to the state and local governments
under the CARES Act. Tribal governments are familiar with these data, and have had the
opportunity to challenge them in the past. Finally, the data has been used in other funding
formulas that disburse payments to tribes. '

What population data did Treasury use for Indian Tribes not included in the IHBG
population data?

Treasury requested population data from HUD for the three federally-recognized Indian Tribes
that are not included in the IHBG population data. Those Indian Tribes are: Mohegan Tribe of
Indians of Connecticut, Prairie Island Indian Community, and Chicken Ranch Rancheria of Me-
Wuk Indians.”

Although they do not participate in the IHBG program, these tribes do have Decennial Census
data attributed to their defined formula areas under the IHBG program. HUD provided the
following population figures for each of the tribes by applying the PEP adjustments in the same
manner as is done for tribes that do participate in the IHBG program.

Tribe Single Race | Multi Race
Chicken Ranch 1 1
Mohegan 28 32
Prairie Island 195 219

Treasury used this data in the allocation methodology.

! For example, the funding formula under the Tribal Transportation Program, established to address the
transportation needs of Tribal governments throughout the United States, is calculated, in part, using the same
Decennial Census AIAN population used in the IHBG program. See 23 U.S.C. 202(b)(3)(B).

2 These tribes formally withdrew from the IHBG program and asked HUD not to be included in the IHBG formula
allocation.
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Why did Treasury not use the tribal enrollment data as a proxy for population data?

Tribal enrollment does not provide a consistent measure of tribal population across tribes. Tribal
enrollment criteria are set forth in tribal constitutions, articles of incorporation, or ordinances,
and vary from tribe to tribe.> Additionally, tribal enrollment data does not necessarily
distinguish between members living within the tribal area from those living outside the tribal
area. Instead, “formula areas”, as incorporated in the IHBG population data, correspond broadly
with the area of a Tribal government’s jurisdiction, where it provides services, and include
adjustments to address overlapping jurisdictions.

Our tribe’s enrollment data is substantially larger than the Decennial Census AIAN
population data. Can you explain the difference?

The IHBG program population count is tied to each tribe’s formula area — a specific geographic
area attributed to each tribe. Because tribal enrollment does not necessarily distinguish between
those living inside and outside of the tribal area, tribal enrollment can significantly differ from
the Decennial Census AIAN population data used in the IHBG program.

Why did Treasury not use the population estimates from the American Community Survey
(ACS) data?

Treasury did not use ACS population data because the ACS sampling and weighting is based at
the county level and since tribal areas are sub-county entities, the tribal population can fluctuate
substantially from year-to-year.

3 https://www.doi.gov/tribes/enrollment.
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